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MCKINNON J.:— 

Nature of the Litigation 

[1] This is a motion brought by the Attorney General for Ontario pursuant to Rule 21 of the 

Ontario Rules of Civil Procedure, [R.R.O. 1990, Reg. 194] to dismiss third party claims made 

by the defendant Albert Desrochers (Father Desrochers) and Les Pères Servites de Marie de 

Québec (the Fathers). This motion raises serious issues respecting the potential legal liability 

of the Attorney General for Ontario, including whether the Attorney General owes a fiduciary 

duty to victims of crime. 

[2] The pleadings have had a somewhat complicated history but can be summarized as 

follows: The four plaintiffs in the main action, Kerry, Dean, Dwayne and Jason Paquette sued 

Father Desrochers and the Roman Catholic Episcopal Corporation of the Diocese of Timmins 

[the Diocese] alleging that in 1977 and 1978 they endured sexual assault, forced 

masturbation, unwanted fondling of genitalia, anal intercourse, emotional and psychological 

abuse and physical assaults by Father Desrochers. At the time of the commencement of the 

alleged abuse, the plaintiffs were 11, 10, 9 and 7 years of age. The claim against the Diocese 

alleges negligence and breach of fiduciary duty for failing to prevent the abuse by Father 

Desrochers as well as a claim of vicarious liability for the actions of Father Desrochers. The 
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plaintiffs seek general, punitive, exemplary and/or aggravated damages in the cumulative 

sum of $8 million, together with special damages of over $200,000 for emotional injury, 

physical injury, severe psychological trauma, upset, humiliation, frustration, anxiety, mental 

anguish and a lessening of enjoyment of life, as well as their ability to pursue education and 

employment. 

[3] Subsequently, the plaintiffs amended their claim to name the Fathers as a defendant on 

the basis that the Fathers exercised some measure of jurisdiction over Father Desrochers 

and should be exposed to liability. The plaintiffs at no time made any claim against the 

Attorney General. 

[4] The defendant Diocese has denied any basis for liability and has cross-claimed against 

Father Desrochers as the actual perpetrator of the alleged abuse. The Diocese issued a third 

party claim naming the Fathers as a third party defendant, claiming contribution and indemnity 

on the basis that Father Desrochers was a member of their community, and that they should 

be responsible for his actions. 

[5] The Fathers filed a defence to both the main claim and the third party claim of the Diocese 

wherein they alleged that they had fulfilled all of their legal obligations regarding Father 

Desrochers and claimed that the Diocese was Father Desrochers’ employer at the time of the 

alleged assaults. They specifically deny any knowledge of the abuse perpetrated by Father 

Desrochers. 

[6] Father Desrochers then brought a third party claim against the Attorney General for 

Ontario and the plaintiffs’ parents Raymond and Norma Paquette seeking contribution and 

indemnity for any and all amounts for which he may be found liable to pay to the plaintiffs. 

Father Desrochers’ principal allegation in this claim is that the Attorney General acted in fraud 

of duty in deciding not to criminally prosecute him in 1978 and that this “malicious” failure 

resulted in greater damages suffered by the plaintiffs as a result of the failure to prosecute. 

Father Desrochers pleads that the Attorney General was negligent and acted in breach of its 

“fiduciary duty” to the plaintiffs, and also acted in contravention of their Charter rights. 

[7] The third party claim of the Fathers against the Attorney General and the plaintiffs’ parents 

is substantially the same as that of Father Desrochers, namely, a malicious failure to 

prosecute Father Desrochers in 1978, a breach of the plaintiffs’ Charter rights, a breach of 
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fiduciary duty owing to the plaintiffs and acting in fraud of duty. They also allege that the 

failure to prosecute in 1978 has resulted in greater damages being suffered by the plaintiffs 

than would otherwise have been suffered. The Fathers claim contribution and indemnity from 

the Attorney General and the plaintiffs’ parents for any sums they may be required to pay. 

[8] In 1997, criminal proceedings were initiated against Father Desrochers. He was charged 

with 25 counts of criminal conduct relating to the four plaintiffs. On October 23, 1998, Father 

Desrochers pleaded guilty to four counts of sexual misconduct, comprised of two convictions 

for indecent assault on a male and two convictions for gross indecency. He was sentenced to 

six months’ imprisonment. 

[9] The Attorney General now moves to dismiss the third party claims on the basis that they 

disclose no reasonable cause of action; alternatively that the action is frivolous or vexatious or 

otherwise an abuse of the process of the court. Due to the latter allegation, the court is 

permitted to consider affidavit material filed on the motion and may go beyond the bare 

assertions in the pleadings: see rule 21.01(3), which does not contain the limitation set out in 

subsection (2). Additional affidavit material was filed by the third party claimants, including 

portions of the evidence taken at Father Desrochers’ preliminary enquiry, portions of the 

evidence surrounding the plea of guilty by Father Desrochers, portions of the examinations for 

discovery of members of the Paquette family and portions of the evidence of the investigating 

officer, who was both investigating officer in 1978 and in 1997. Counsel for the Attorney 

General took no objection to the filing of this material. 

[10] During the course of the preliminary enquiry, Constable Boyle testified that he initially 

received complaints from the plaintiffs alleging sexual assault on February 7, 1978; he 

believed that there were reasonable and probable grounds on which to charge Father 

Desrochers; he met with the Crown Attorney, Mr. Arthur, on February 8, 1978. Mr. Arthur 

believed that a different course of action would be appropriate. A meeting was arranged with 

police officers, including Constable Boyle, Mr. Arthur and the Bishop of Timmins and it was 

decided that Father Desrochers would be removed from the diocese as quickly as possible. 

[11] On her examination for discovery, Norma Paquette testified that she was informed by 

Constable Boyle that Bishop Landriault wished to handle the matter and that Constable Boyle 

told her that there was not enough evidence to proceed against Father Desrochers. 
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[12] Mr. Arthur is now deceased, as is Constable Boyle’s superior, who were parties to the 

discussions. Constable Boyle has also testified that the original files and statements obtained 

in 1978 are now unavailable. He testified that it was his understanding that Father Desrochers 

would be afforded remedial treatment after his removal. He testified that he did not feel that 

the disposition made in 1978 was inappropriate at the time, but believes that it was 

inappropriate in retrospect. 

The Test on the Motion 

[13] The test on a Rule 21 motion to strike a claim is whether, assuming all facts stated in the 

claim can be proved, whether it is “plain and obvious” that the plaintiffs’ claim discloses no 

reasonable cause of action: see Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959, 74 D.L.R. 

(4th) 321. 

[14] In Hunt, Wilson J., speaking for the Supreme Court, was careful to point out, at p. 980 

S.C.R.: 

Neither the length and complexity of the issues, the novelty of the cause of action, nor 
the potential for the defendant to present a strong defence should prevent the plaintiff 
from proceeding with his or her case. Only if the action is certain to fail because it 
contains a radical defect… should the relevant portions of a plaintiff’s statement of claim 
be struck… 

Issues 

1. In law, can the Attorney General be liable in tort for damages occasioned by a malicious 

failure to prosecute? 

2. In law, does the Attorney General owe a fiduciary duty to victims of crime? 

3. Can the third party claimants rely upon a breach of the plaintiffs’ Charter rights in 

furtherance of their own claim for contribution and indemnity? 

4. Does the Charter of Rights and Freedoms have retrospective application to the facts giving 

rise to the case at bar? 

5. Are the third party claimants barred from alleging claims against the Attorney General for 

Ontario based upon the legal principle “ex turpi causa non oritur action” (a claim cannot arise 

from a base cause)? 

20
00

 C
an

LI
I 2

27
29

 (
O

N
 S

C
)



 

 

6. Are the allegations set out in the claims of the third parties incapable of proof? 

In law, can the Attorney General be liable in tort for damages occasioned by a malicious 

failure to prosecute? 

[15] In the seminal case of Nelles v. Ontario, [1989] 2 S.C.R. 170, 60 D.L.R. (4th) 609, the 

Supreme Court of Canada canvassed whether Crown counsel, in furtherance of their duties, 

were actionable in tort for wrongs done or whether they enjoyed absolute immunity from civil 

suit. The Supreme Court concluded that the traditional common law immunity did not apply to 

civil actions for malicious prosecution. As was stated by Lamer J. at p. 199 S.C.R.: 

For the reasons I have stated above I am of the view that absolute immunity for the 
Attorney General and his agents, the Crown Attorneys, is not justified in the interests of 
public policy… There is no doubt that the policy considerations in favour of absolute 
immunity have some merit. But in my view those considerations must give way to the 
right of a private citizen to seek a remedy when the prosecutor acts maliciously in fraud 
of his duties with the result that he causes damage to the victim. 

As was stated by Mclntyre J., at pp. 216-17 S.C.R.: 

Immunity from judicial review, however, does not equate to immunity from civil suit for 
damages incurred as a result of a maliciously instituted and executed prosecution… 
[T]he Attorney General’s immunity from judicial review, based on the exercise of a 
judicial function, does not equate with immunity from civil suit for damages for wrongful 
conduct in the performance of prosecutorial functions which do not involve the exercise 
of a judicial function. 

[16] The operative word is malicious. It seems to me that if the malicious initiation and 

continuation of prosecutions is an actionable tort, its corollary must also be available, namely 

a malicious failure to prosecute. One can contemplate a situation where, as a result of proven 

malice, an accused is not prosecuted for a vicious attack upon a victim. Subsequently, the 

same individual viciously attacks the same victim, once again occasioning severe bodily 

harm. Surely, if malice can be proved, the failure to prosecute may well be alleged as a cause 

giving rise to the subsequent damage. I conclude that such a cause of action could be 

maintained and would accord with the public policy considerations expounded by the 

Supreme Court of Canada in Nelles. 

[17] However, the analysis thus far would extend only to the innocent victim of the malicious 

failure to prosecute. The more difficult question is whether the guilty perpetrator of the crime 

may join as plaintiff. In my view, the law would not foreclose such an action, insofar as 
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contribution and indemnity only are claimed, and no other relief, as shall be further convassed 

hereafter. 

[18] It must be noted that aside from the bare assertion of a malicious failure to prosecute 

disclosed by the pleadings, no other particulars other than the decision to remove Father 

Desrochers from the parish rather than prosecute him, have been pleaded. Allegations of 

malice must be particularly pleaded: see rule 25.06(8) and McNabb v. Ontario (Attorney 

General) (2000), 50 O.R. (3d) 402 (S.C.J.) per Chapnik J., and Osborne v. Ontario (Attorney 

General), [1996] O.J. No. 2678, appeal dismissed [1998] O.J. No. 4457 (C.A.). In the case at 

bar, particulars cannot be pleaded, because they are now unavailable, as will be further 

discussed hereafter. 

In law, does the Attorney General owe a fiduciary duty to victims of crime? 

[19] Alleging the existence of fiduciary duties in law has become a growth industry in Canada. 

It should not then be surprising that in this case it is alleged by the third parties that the 

Attorney General owes a fiduciary duty to victims of crime and, in particular, to victims of 

crime who are children. 

[20] I acknowledge from the outset that the indicia giving rise to a fiduciary duty exists in this 

case: namely, the fiduciary has the scope for exercise of some power or discretion; the 

fiduciary can unilaterally exercise that power or discretion such that it affects the beneficiary’s 

legal or practical interests; and the beneficiary is peculiarly vulnerable to or at the mercy of 

the fiduciary holding the discretion or power: see Frame v. Smith, [1987] 2 S.C.R. 99, 42 

D.L.R. (4th) 81, per Wilson J. Indeed, it is possible for a fiduciary relationship to exist without 

all three of the characteristics outlined in Frame v. Smith being present. In International 

Corona Resources Ltd. v. Lac Minerals Ltd., [1989] 2 S.C.R. 574, 61 D.L.R. (4th) 14, La 

Forest J. held that the fact that any one of the three elements may be missing would not 

prevent the finding of the existence of a fiduciary relationship and duty. In Guerin v. R., [1984] 

2 S.C.R. 335, 13 D.L.R. (4th) 321, the Supreme Court of Canada held that the Crown owed a 

fiduciary duty to aboriginals because of the wide discretion granted to the Crown pursuant to 

the provisions of the federal Indian Act. 

[21] Notwithstanding this developing rubric of the common law, the larger question remains: 

Should, as a matter of public policy, the Attorney General be subjected to the obligations of a 
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fiduciary in the exercise of the prosecutorial function? In my opinion, the answer must be an 

emphatic no. Quite apart from the fact that fiduciary relationships have been found to exist 

almost entirely in the private law domain, with a few exceptions, (as in Guerin, supra) public 

policy requires that the Attorney General not owe a fiduciary duty to victims of crime in the 

exercise of the prosecutorial function. To hold otherwise would have the effect of critically 

disabling the Attorney General’s exercise of discretion, holding the Attorney General hostage 

to victims groups, skewing the Attorney General’s function as an advocate in the courts and 

exposing the Attorney General to an unending banquet of litigation initiated by aggrieved 

victims. 

[22] In the criminal process, Attorneys-General, acting through Crown Attorneys and Assistant 

Crown Attorneys, have been regarded by the courts as being “ministers of justice”, conducting 

highly important public duties and enjoying wide discretion, see Nelles, supra; R. v. Beare, 

[1998] 2 S.C.R. 387, 45 C.C.C. (3d) 57; R. v. T. (V.), [1992] 1 S.C.R. 749, 71 C.C.C. (3d) 32; 

R v. Power, [1994] 1 S.C.R. 601, 89 C.C.C. (3d) 1; and R. v. Cook, [1997] 1 S.C.R. 1113, 114 

C.C.C. (3d) 481. As well, see our own Court of Appeal decisions in R. v. Durette (1992), 9 

O.R. (3d) 557, 72 C.C.C. (3d) 421 and R. v. E. (L.) (1994), 94 C.C.C. (3d) 228. 

[23] All these cases speak of the importance of the principle of prosecutorial discretion. They 

affirm that the existence of this discretion is an essential feature of the criminal justice system 

and does not offend principles of natural justice. They affirm that prosecutorial discretion is 

exempted from judicial review based on sound principles of public policy and common sense. 

They hold that liability will result only in relation to the improper exercise of Crown discretion, 

sometimes referred to as “arbitrariness” or “capriciousness” or “oblique motive” or “bad faith” 

or “improper motive” or “flagrant impropriety”. In other words, they all hold that the Crown’s 

exercise of discretion will only be subject to review by courts where there is proof of bad faith. 

[24] To hold otherwise would throw the criminal courts into chaos as there would be no end to 

decisions which could be characterized as breaches of “fiduciary duty”, including the decision 

to prosecute or not to prosecute an individual; the decision to appeal or not appeal a 

particular case; the decision to direct further investigation or not direct further investigation in 

any particular case; the decision to withdraw or not withdraw a particular charge; the decision 

to prefer an indictment or not prefer an indictment in any particular case; the decision to stay 

or not stay a prosecution; the decision to proceed by way of indictment or by summary 
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conviction; the decision to divert a criminal case outside the criminal court or not divert that 

case outside the criminal court. To import fiduciary obligations to such decisions would 

completely paralyze the administration of criminal law. 

[25] The Honourable G. Arthur Martin Q.C., one of the greatest criminal law practitioners and 

jurists in Canadian legal history, in his Report of the Attorney General’s Advisory Committee 

on Charge Screening, Disclosure and Resolution Discussion (Toronto: Queen’s Printer for 

Ontario, 1993) discussed the role of Crown Attorneys and determined that the Crown 

exercised independent discretion in the conduct of prosecutions and had no obligation to 

prosecute simply because charges had been laid. He stated that: 

As ministers of justice, their ultimate task is to see that the public interest is served, 
insofar as it can be, through the use, or non-use, of the criminal courts… 
Comprehensive prosecutorial discretion is necessary to appropriately respond to the 
infinite variety of circumstances that may lead to an allegation of criminal wrongdoing. 
For example, in any class of cases in which a charge of break and enter is laid, the 
needs of the community, the victim, the witnesses, and the accused may vary so greatly 
that the charge laid is the only feature common to those cases. Only a broad discretion 
as to how those cases are to be prosecuted or resolved will adequately address such 
important and extensive differences. Second, comprehensive prosecutorial discretion is, 
in the committee’s view, necessary to preserve and perpetuate sensitivity in the 
administration of criminal justice to unique local conditions, local practices and local 
needs. The administration of justice by Crown Attorneys is now, and has been since the 
earliest days of this province, decentralized to the county or district level, consciously 
structured to accord due consideration to the particular needs of localities large and 
small. 

[26] Given the essential ingredient of discretion inherent in the proper exercise of the 

prosecutorial function, to import a fiduciary duty owed to an accused, potential accused or 

witness on the part of the Attorney General would constitute bad law and render the task of 

prosecutor impossible. 

[27] The Attorney General represents society at large and the public interest. The Attorney 

General is not counsel to victim or accused. The exercise of the Attorney General’s discretion 

is reviewable in Parliament and the individual legislatures of each province. In that regard, the 

Attorney General occupies a special and time-honoured position as chief law officer of the 

Crown, and answers critics within the precincts of Parliament and the legislatures. The 

Attorney General should not be required to answer critics in the courts of law, save and 

except where the conduct complained of has been the result of the exercise of bad faith. 
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[28] In the result, the Fathers, and Father Desrochers in particular, cannot allege a breach of 

a fiduciary duty owing by the Attorney General to the plaintiffs, as no such duty exists. 

Can the third party claimants rely upon a breach of the plaintiffs’ Charter rights in furtherance 

of their own claim for contribution and indemnity 

[29] Independent of any analysis as to whether the Charter rights of the plaintiffs were 

abrogated by the Attorney General for Ontario, a threshold issue arises which, in my view, is 

dispositive of the point: namely, the third party claimants have no standing to claim a breach 

of the plaintiffs’ Charter rights: see R. v. Edwards, [1996] 1 S.C.R. 128 at p. 145, 132 D.L.R. 

(4th) 31; Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 at p. 367, 57 D.L.R. 

(4th) 231, and Benner v. Canada (Secretary of State), [1997] 1 S.C.R. 358, 143 D.L.R. (4th) 

577. This law is well settled. 

[30] The third party claimants rely on the decision in Hy and Zel’s Inc. v. Ontario (Attorney 

General); Paul Magder Furs Ltd. v. Ontario (Attorney General), [1993] 3 S.C.R. 675, 107 

D.L.R. (4th) 634. That case dealt with the granting of standing to third parties where a serious 

issue arises as to the constitutionality of an Act of a legislative body. Hy and Zel’s sets out the 

test for the granting of standing to attack such an Act and determined that three conditions 

are necessary: first, that a serious issue is raised as to the constitutional validity of the 

relevant Act; second, that the applicant must be directly affected by the Act or have some 

genuine interest in its validity; and third, that there exists no other reasonable [or] effective 

way to challenge the validity of the Act before the court. Clearly, Hy and Zel’s does not apply 

to the facts of this case. No Act of the legislature is called into question. The third party 

claimants have no standing in this action to claim a breach of the plaintiffs’ Charter rights. 

Does the Charter of Rights and Freedoms have retrospective application to the facts giving 

rise to the case at bar? 

[31] The law is well settled that the Canadian Charter of Rights and Freedoms has no 

retrospective application. See, once again, Benner, supra, as well see R. v. Stevens, [1988] 1 

S.C.R. 1153 at p. 1157, 51 D.L.R. (4th) 394; R. v. Stewart, [1991] 3 S.C.R. 324 at p. 325, 130 

N.R. 159; Reference re Workers’ Compensation Act, 1983 (Newfoundland), ss. 32 & 34, 

[1989] 1 S.C.R. 922, 56 D.L.R. (4th) 765; Dubois v. R, [1985] 2 S.C.R. 350, 23 D.L.R. (4th) 

503. 
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[32] The third party claimants in this case attempted to bring their action into a portion of the 

reasoning in Benner by arguing that the failure of the Attorney General to prosecute Father 

Desrochers was a continuing breach of the plaintiffs’ Charter rights. I cannot agree. If any 

breach occurred, it was in 1978 when the decision was made not to prosecute Father 

Desrochers and banish him from the community. In Benner, Iacobucci J. stated at pp. 382-85 

S.C.R.: 

In considering the application of the Charter in relation to facts which took place before it 
came into force, it is important to look at whether the facts in question constitute a 
discrete event or establish an ongoing status or characteristic… The question, then, is 
one of characterization: is the situation really one of going back to redress an old event 
which took place before the Charter created the right sought to be vindicated, or it 
simply one of assessing the contemporary application of a law which happened to be 
passed before the Charter came into effect?… Some examples of how this 
characterization has been applied in other cases may be helpful. This Court ruled in R. 
v. Sarson, [1996] 2 S.C.R. 223, that the appellant could not use habeas corpus to 
challenge his continued detention under a provision of the Criminal Code which was 
later ruled unconstitutional. The appellant in that case had not attempted to attack the 
validity of his original conviction, only his continued detention under a law which was 
ultimately struck down. Nevertheless, we held that, in the circumstances, to allow the 
habeas corpus claim to proceed would really be to go back and revisit the original 
conviction. Since it was based on the merits of the appellant’s case (i.e. whether or not 
he had committed a criminal offence), the appellant’s application was, in the words of 
Sopinka J., at p. 240, “an indirect or collateral attack on his conviction.” The appellant’s 
claim was better understood and characterized as event-driven, rather than as 
status-driven. 
Conversely, in Gamble, [[1988] 2 S.C.R., 595] the majority of this Court held that the 
appellant could challenge the constitutionality of her on-going detention, notwithstanding 
the fact that her conviction took place before the Charter came into effect. The complaint 
of the appellant in that case was not that she was convicted under an unconstitutional 
law, but rather that she was convicted under the wrong provision, resulting in a longer 
period of ineligibility for parole than she would have suffered had the appropriate 
provision been applied. 

[33] In the case at bar, the third party claimants are really attempting to revisit the decision 

made not to prosecute Father Desrochers in 1978, and are barred from doing so on the basis 

that the Charter does not operate retrospectively. 

Are the third party claimants barred from alleging claims against the Attorney General for 

Ontario based upon the legal principle “ex turpi causa non oritur action” (a claim cannot arise 

from a base cause)? 
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[34] At the outset, the Attorney General is a proper party to the action pursuant to s. 5 of the 

Ontario Negligence Act, R.S.O. 1990, c. N.1 which provides: 

5. Wherever it appears that a person not already a party to an action is or may be wholly 
or partly responsible for the damages claimed, such person may be added as a party 
defendant to the action upon such terms as are considered just or may be made a third 
party to the action in the manner prescribed by the rules of court for adding third parties. 

[35] The Attorney General for Ontario argues that the third party claims are barred on the 

basis that claims cannot arise from a base cause: see Hall v. Hebert, [1993] 2 S.C.R. 159, 

101 D.L.R. (4th) 129. That case holds that courts can bar recovery in tort on the ground of the 

plaintiff’s immoral or illegal conduct. The Attorney General argues that permitting Father 

Desrochers and the Fathers to claim contribution and indemnity would be contrary to public 

policy. 

[36] In my view, this argument cannot succeed. The third party claimants are merely seeking 

contribution and indemnity on the basis of the Negligence Act. They are not claiming 

damages which would profit them. They are simply alleging that if indeed the Attorney 

General participated with them in any wrongdoing, as a result of which the plaintiffs suffered 

damage, the Attorney General should contribute to the extent of the Attorney General’s 

wrongdoing. In my view, this argument is sound in law, and the principle that a claim cannot 

arise from a base cause does not apply to claims for contribution or indemnity. 

Are the allegations set out in the claims of the third parties incapable of proof?. 

[37] In Operation Dismantle Inc. v. R., [1985] 1 S.C.R. 441, 18 D.L.R. (4th) 481, the Supreme 

Court of Canada determined that the statement of claim in that case should be struck out on 

the basis that it was incapable of proof as being too uncertain, speculative and hypothetical to 

sustain the action. The principal allegation in that case was that the testing of the cruise 

missile in Canada posed a threat to the lives and security of Canadians by increasing the risk 

of nuclear conflict and thus violated the right to life and security of the person guaranteed by 

s. 7 of the Charter. The alleged violation of s. 7 turned upon an actual increase in the risk of 

nuclear war resulting from the federal cabinet’s decision to permit the testing of the cruise 

missile. Thus, to succeed at trial, the claimants would have to demonstrate that the testing of 

the missile would cause an increase in the risk of nuclear war. It was a link which they could 

not establish. Such a claim could only be based on the assumption that the net result of all of 

the various foreign powers’ reactions to the testing of the cruise missile in Canada would be 
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an increased risk of nuclear war. Since the foreign policy decisions of independent and 

sovereign nations were not capable of prediction, on the basis of evidence, to any degree of 

certainty approaching probability, the nature of such reactions could only be a matter of 

speculation, and the causal link between the decision of the Canadian government to permit 

the testing of the cruise missile and the results that the claimants allege could never be 

proven. 

[38] In the case at bar, the third party claimants allege that had Father Desrochers been 

prosecuted in 1978, the plaintiffs would have achieved some form of closure and their 

damages would have been mitigated. In my opinion, this allegation is incapable of proof. First, 

it is entirely speculative as to whether in 1978 Father Desrochers would have been convicted. 

Second, it is entirely a matter of speculation as to whether, by giving evidence against Father 

Desrochers in 1978, including the cross-examination which would likely have occurred, such 

proceedings would have provided any sort of psychological finality for the plaintiffs. Indeed, 

such proceedings might have simply increased the psychological trauma suffered by the 

plaintiffs. One can only speculate that had Father Desrochers been charged and acquitted, 

the plaintiffs might have become pariahs in their own community and suffered increased 

psychological damage. 

[39] Perhaps more important, the Crown Attorney Mr. Arthur is dead; the senior officer who 

participated in the discussions is dead; the files are unavailable; and Constable Boyle, the 

only other witness to the discussions, has indicated that in his view, the decision made in 

1978 was appropriate at the time, but not appropriate in retrospect. It would be impossible to 

prove the circumstances and conditions attendant upon the decision. To revisit the decision 

made in 1978 and the potential results of any prosecution at that time would be entirely 

hypothetical, speculative and incapable of proof to probability. 

[40] I conclude that the third party claims are incapable of proof. 

[41] In the result, the third party claims against the Attorney General for Ontario are ordered 

struck from the pleadings. Should the parties be unable to agree on costs, I may be spoken 

to. 

Motion granted. 
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