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[1] GOODRIDGE, C.J.N.: The Crown seeks leave to appeal and, if granted, appeals 

various sentences having a totality of four years imposed upon the respondent following 

his conviction on 10 counts of indecent assault and one count of gross indecency. The 

offences occurred at two distinct periods in time. The first was the period from 1967 to 

1968; the second was the period from 1974 to 1975. The respondent pleaded guilty to the 

charges. 

[2] The respondent was born on October 22, 1944. He graduated from high school 

in Grand Falls in 1963 and in the same year was admitted to the Congregation of Christian 

Brothers. After a period of training, he was assigned to Mount Cashel Orphanage in St. 

John’s in September 1967. At that time he taught at St. Patrick’s High School in St. John’s. 

He lived at Mount Cashel Orphanage and, while there, shared with the other Christian 

Brothers the duties of caring for its residents. He was removed from the Orphanage about 

a year later because of complaints of sexual misconduct. He lived at Mount St. Francis 

Monastery thereafter and continued to teach. 

[3] He was reassigned to Mount Cashel Orphanage in September 1974 and lived 

there while teaching at city schools until he was once again removed in December 1975. 

He had fallen under suspicion again as a consequence of a police investigation and made 

a statement to the police admitting a sexual involvement with several residents of Mount 

Cashel Orphanage. 

[4] No charges were laid against him at that time. 

[5] When he left Newfoundland at the end of 1975, he stayed briefly at a residence 

operated by Christian Brothers in Toronto, Ontario. In early 1976, he was admitted to 

Emmanuel Convalescent Home at Aurora, Ontario, a facility operated by the Roman 

Catholic Church where he received treatment in connection with his sexual activities with 

young boys. 
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[6] He left there two months later and returned to teaching in September 1976. He 

continued to teach in Ontario and in the West Indies until he was arrested and charged on 

April 17, 1989. 

[7] The indecent assault charges arose under s. 148 of the Criminal Code, S.C. 

1953-54, c. 51, as amended and s. 156 of the Criminal Code, R.S.C. 1970, c. C-34. In 

both Codes, the section reads the same and provides: 

“Every male person who assaults another person with intent to commit buggery or 
who indecently assaults another male person is guilty of an indictable offence and is 
liable to imprisonment for 10 years.” 

[8] The gross indecency charges arises under s. 149 of the Criminal Code, S.C. 

1953-54, c. 51. This provides: 

“Every one who commits an act of gross indecency with another person is guilty of an 
indictable offence and is liable to imprisonment for five years.” 

[9] The s. 148 and 149 charges apply to the first group of offences occurring 

generally in the years 1967 and 1968. Section 148 as it originally appeared had the 

additional words “and to be whipped” but these words were repealed at some stage. 

[10] The s. 156 charges are in respect of the second group of offences which 

occurred generally in the period from 1974-76. 

[11] The first two charges against the respondent were in respect of a boy named 

[J.M.]. These involve indecent assault and gross indecency occurring between September 

1, 1967 and August 31, 1968. [J.M.] was one of seven children who had been deserted by 

his mother. He had been placed in the orphanage by his father on September 29, 1965 

when he was seven. His first encounter with the respondent occurred when he was living 

at “St. Al’s Dormitory” which was where the youngest group of boys resided. He was 

seated in a room with 10 or 15 other boys watching television. The respondent, who was in 

charge of the dormitory and responsible for supervising the group, was sitting on the lower 

end of a bunk behind the boy. The respondent called him and another boy over to the 

bunk. The respondent took one of each of their hands and put them down inside his 

trousers. He undid his belt and moved their hands around his genitals. The boys fondled 

the respondent’s penis and scrotum. 

[12] The respondent took [J.M.] to bed with him that night and later told him that, if he 

told anyone else what happened, something bad would happen to him. 
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[13] A few weeks later the respondent called [J.M.] from the dormitory to an adjoining 

room, put his arm against him and rubbed his penis up against him. He undid his trousers 

and asked the victim to stroke his penis. He placed his penis in the boy’s mouth and later 

ejaculated into a piece of clothing. 

[14] Again the respondent told the lad not to tell anyone. 

[15] This conduct continued for several months but was discontinued when the boy 

finally told the respondent that he would tell his father if the conduct continued. 

[16] [J.M.] appears to be a person of above average intelligence. He was doing 

extremely well up to grade four but, following his encounters with Brother Ralph, his 

grades fell dramatically. He failed grade 11 and there followed a number of lost years 

during which he received counselling. Subsequently he was able to pull himself together 

and, at the time of the sentencing hearing in this matter, he had resumed his education 

and had entered university for what appear to be relatively advanced studies. 

[17] He finds it difficult to maintain an intimate sexual relationship with a woman as 

the face of the respondent perpetually reappears when a situation of intimacy takes place. 

[18] The first encounter remains in the victim’s mind. As he remarked in his victim 

impact testimony, the respondent lacked even the decency “to do it to me alone for the first 

time”. There was another boy present and that boy would always know. 

[19] The evidence does not disclose what happened to [J.M.] between the time when 

he left Mount Cashel at age 16 and the time of the sentencing hearing when he was 33 but 

it appears that, apart from receiving counselling, he worked for at least part of that time 

with the Government. 

[20] [J.M.] was the only victim of gross indecency. All of the others were victims of 

indecent assault. 

[21] [A.R.] was one of a family of five children. His mother entered hospital and his 

father deserted the family. The boy was placed in the orphanage at the age of six. His 

mother died about the same time. About two years after his admission to the orphanage 

and while he was living in St. Al’s Dormitory, the respondent approached his bed, took the 

boy’s hand and placed it on his penis. Masturbation followed but apparently without 

ejaculation. A second incident occurred shortly after. The respondent sat on the bed with 

the boy, pulled the boy’s arm towards him and placed his head on his chest and his hand 
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on his penis. He asked the boy to “scratch his around his testicles” while he at the same 

time was masturbating. [J.M.] apparently was also involved in this incident. 

[22] There were no other incidents involving [A.R.]. 

[23] He has nevertheless experienced a troubled adolescence and early adulthood, 

at least some of which he attributes to the assaults by the respondent. 

[24] He finished school in grade eight. He attributes his failures in grades five, six 

and seven to the assaults against him. At the time of the sentencing hearing, he was 

seeing a therapist. He is married and has two children. He has had difficulty with 

employment due to his troubled youth which caused sleeplessness, irritability and 

depression. He was unemployed at the time of the sentencing hearing. 

[25] [B.L.’s] mother died in early 1966. He was one of five children. In the summer of 

that year, his father placed all of his sons in Mount Cashel Orphanage. [B.L.] was eight at 

the time and remained at the orphanage until April 1975. He was initially placed in St. Al’s 

Dormitory. The assaults began when the respondent arrived at the orphanage. 

[26] Just about every night when watching television the respondent would have 

[B.L.] sit on his lap. The respondent would take the boy’s hand and put it down inside his 

trousers telling him to scratch his penis. On other occasions, he would compel the boy to 

go to his bunk where there were sexual encounters including, on occasions, oral sex. 

[27] [B.L.] was teased a lot by the other boys who knew of the sexual liaison with the 

respondent. 

[28] Because of the teasing, the lad hesitated to participate in school sports. He 

found it difficult to make friends so he generally went his own way. The teasing continued 

all the time he was at Mount Cashel. 

[29] When he left Mount Cashel he went to Toronto to make a life for himself. He 

lived in the upstairs of a house by himself and was considered to be weird because of his 

lonely habits. 

[30] He drank a lot and was involved in several car accidents and a bike accident. 

[31] He became an electrician and appears to have had some success in that field. 

He is not married but has a girlfriend. 
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[32] He remarked when testifying that he would never get back his teenage years no 

matter what happened to the respondent. 

[33] [R.J.] was one of three children deserted by their parents and who went to live 

with their uncle. Toward the end of 1966, [R.J.] was placed in Mount Cashel Orphanage 

where he remained until the summer of 1977. 

[34] St. Al’s Dormitory was set up in such a way that there was a set of lockers 

running the full length of the dormitory with beds on either side and a television set at one 

end. 

[35] The respondent told [R.J.] to lie down on his bed with him. The respondent 

undid his trousers and gown and placed the boy’s hand on his penis. The respondent 

likewise had the boy’s trousers open and was fondling his genitals. The lad masturbated 

the respondent who ejaculated over himself. That was the only incident of a sexual nature 

between the two. This boy like the others in the first group was between seven and nine 

years old. 

[36] [R.J.] moved away from the Province when he left Mount Cashel. In his victim 

impact testimony he said that all that he remembered is a lot of physical and mental abuse 

from other Christian Brothers at Mount Cashel. He did not receive abuse of that nature 

from the respondent. He had a problem with alcohol and got in trouble with the law. He 

had difficulty getting along with people but, when the Mount Cashel investigations and 

prosecutions began, there was a change for the better. 

[37] From his testimony it appears that a lot of the problems which this boy had as a 

young adult stemmed not so much from the sexual abuse of the respondent as from the 

physical and mental abuse from the other brothers. 

[38] [A.M.’s] mother died and the father left the children with the oldest daughter who 

was 15 at the time. There were 10 children in the family. This boy was placed at Mount 

Cashel in December 1967 and left there in June 1976. He and some of the other boys 

were being disciplined by having to hold their arms out straight and hold books until they 

could no longer stand the weight. [A.M.] was in tears as a result of this punishment and the 

respondent took him on his knee, pulled down his pants and fondled his penis. There were 

no other incidents reported. 
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[39] This lad had problems too after he left the orphanage but it is difficult in his case 

to attribute all of these problems to the single act described above. 

[40] Those five boys, all of course now men in their 30’s, form the first group. They 

were all in the same age group, between seven and nine years of age, when the indecent 

assaults occurred. 

[41] At this point the respondent was removed from Mount Cashel Orphanage only to 

return to it some years later when he resumed his improper behaviour. 

[42] [G.C.] was placed in Mount Cashel Orphanage by his father after his mother 

died. One night when he was about 10 the respondent came to his bed after lights out and 

put his hand under the bed covers and fondled the boy’s penis. Similar incidents continued 

for the following year. 

[43] The boy in his impact testimony said that he lay awake at night dreading the 

visits by the respondent and was unable to concentrate on his work. While he appears to 

have had normal heterosexual relations with women, he finds it impossible to remain in the 

same bed with them because it brings back unpleasant memories of the respondent being 

in his bed. 

[44] His uncle and aunt who took in some of his siblings feel guilt that they did not 

also take him in so that he would have been spared the indecent assaults. 

[45] He feels that most of his married friends distrust him with their children. 

[46] His education and employment have been disrupted. 

[47] He appears generally to have had trouble in his relationships with others but 

expresses the hope that a lot of his belligerence will disappear with the respondent’s guilty 

plea. 

[48] [W.E.] entered Mount Cashel in 1972 when he moved from his parent’s home. 

He was back and forth there periodically for five years. When he went to bed after lights 

out, the respondent would approach his bed, turn him on his side away from the others 

and put his hand down inside the boy’s pyjamas feeling his private parts. These incidents 

continued for a period until the boy made a complaint in 1975 and the incidents stopped. 

[49] This complainant did not testify as to victim impact but he did leave a statement 

which was read to the court. He said that he was repulsed by the abuse he had received 
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and tried to avoid it. He lost trust in adults and viewed school as a harmful place. He 

dropped out in the eighth grade and thereby forfeited a chance for a complete education 

and better job opportunities. He is married with a child but has difficulty getting a job. He is 

attempting now to upgrade his education. Because of what happened at Mount Cashel, he 

has a deep anger and frustration over what happened and the fact that the respondent 

and others went unpunished for so long and did not have to answer for their actions. He is 

going through a marital separation. 

[50] He was abused by three brothers at Mount Cashel and, of these, he feels the 

least anger toward the respondent. 

[51] [S.E.] is the brother of [W.E.]. He recalled three incidents with the respondent. 

They were camping on the first occasion when the respondent touched the boy’s penis. 

The boy pushed him away. On another occasion in the dormitory the respondent, while 

tucking the boy in, fondled his penis. The third incident occurred in the dormitory. The 

respondent pressed the boy’s buttock area against his erect penis and moved his legs 

back and forth. [S.E.] did not testify as to victim impact. 

[52] [R.C.] was one of six children. His mother died when he was seven years old 

and the father was unable to care for the family and placed some of his sons in the 

orphanage in April 1971. 

[53] The respondent while saying good night to this boy in the dormitory used to rub 

his backside and play with his penis. This happened on a number of nights. 

[54] [R.C.], when he grew up, had difficulty establishing relationships with other 

people. He does not get along with his two brothers. He had poor grades at school after 

the assaults but he was apparently disturbed by other happenings at the orphanage. He 

said that there was always someone being strapped or hit. 

[55] He is married to a social worker but is unemployed himself. He attributes his 

unemployment to the economy and not to Mount Cashel. 

[56] [I.P.] was placed in the orphanage in 1975 when he was nine years old when his 

parents separated and remained there for two years. The respondent’s practice was to 

fondle this boy’s penis. The incidents occurred on a regular basis until the boy left. 

[57] He says that the respondent robbed him of his childhood. He thought that sexual 

play between boys was natural. He has experienced heterosexual relationships on 
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becoming an adult but has difficulty being close to anyone. He lives alone. He has a job in 

norther Canada where counselling services are not available. He is thinking of leaving his 

job to move to a centre where such resources are available. He has lost faith in the church 

and in “the whole infrastructure”. 

[58] These five complaints comprise the second group. 

[59] That completes in summary form the evidence against the respondent and the 

impact upon the victims. 

[60] The trial judge imposed upon the respondent the following sentences, the 

sentence in each case being identified by the name of the complainant in respect of whom 

it was imposed. 

[J.M.] 3 years 

 4 years 

[A.R.] 3 years 

[B.L.] 4 years 

[R.J.] 2 years 

[A.M.] 2 years 

[G.C.] 3 years 

[W.E.] 3 years 

[S.E.] 3 years 

[R.C.] 2 years 

[I.P.] 2 years 

[61] All sentences were concurrent. 

[62] The net result was that the respondent was sentenced to four years in custody 

for 11 charges involving young boys occurring during two separate time periods. Many of 

the charges involved multiple acts. 

[63] Sentences for different offences, notwithstanding that they are the same nature, 

should generally be consecutive unless the totality is disproportionate. The total of all the 

sentences in this case was 31 years and obviously this would be disproportionate and 

counter-productive. To some extent, therefore, there have to be concurrent sentences. 
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[64] Crown counsel pressed strongly that the sentences imposed in respect of the 

first group should be consecutive to, and not concurrent with, the sentences imposed with 

respect to the second group. 

[65] The respondent had been reassigned to Mount Cashel after having been 

removed for sexual misbehaviour and, despite the faith that apparently someone had in 

him that he would not resume his wayward conduct, he resumed his practice of indecently 

assaulting residents of the orphanage. 

[66] This is a violation of what is perhaps the ultimate trust, the trust which is placed 

in a supervisor in an orphanage in respect of its residents. 

[67] The children abused were in an orphanage. They were all young boys whose 

parents had died or deserted them or who could not care for them. They had no place to 

go and no one to turn to for help. There were 10 victims and 11 charges. The respondent 

used his position of authority to gain access to vulnerable children who were essentially 

captive. 

[68] The trial judge properly considered all of the aggravating circumstances, the 

seriousness of the acts themselves and the serious impact which is had upon the lives of 

the victims. 

[69] He gave weight also to some mitigating circumstances. These included the 

absence of violence, the guilty plea and an apology. 

[70] He also pointed out that the respondent took no part in an improper agreement 

in 1976 which resulted in no charges being laid, that he undertook rehabilitation, that he 

had no criminal record and that generally his life has been law abiding and productive. 

[71] A guilty plea generally acts as a mitigating factor particularly in sentencing 

offences where the victims are spared the agony of giving evidence of a distasteful 

episode in their lives. 

[72] The respondent’s guilty plea came after the preliminary inquiry and is therefore 

less of a factor than if it had come earlier. While the trial judge said that the respondent 

displayed a degree of moral courage, compassion and decency in his guilty plea, the 

degree was not great. 

[73] There were 10 young men willing to testify as to what the respondent had done 

to them as young boys. The evidence against him was strong. 
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[74] Nevertheless guilty people must be encouraged to plead guilty. Failure to 

attribute some value to the guilty plea would diminish its value with regard to other 

persons. When the trial judge attributed to it a value of one year, he was not in error. 

[75] A number of other men who were Christian Brothers at Mount Cashel 

Orphanage over the 60’s and 70’s were also convicted of similar offences. The convictions 

and sentences in some of these cases are under appeal and it is not appropriate therefore 

for the court to comment on them. However a brief synopsis of them might be useful for 

comparative purposes. The information may be tabulated as follows: 

ACCUSED 

NUMBER 

OF 

OFFENCES PLEA VERDICT

DATE OF 

SENTENCE SENTENCE

APPEAL 

BY 

CROWN 

BY OFFENDER 

VERDICT/SENTENCE

Joseph Burke 4 NG G 91/06/28 2.08 years No Yes Yes 

Edward English 13 NG G 91/07/21 12 years No Yes Yes 

6 years No Edward English 2 NG G 91/12/18 

(concurrent to 12 

above) 

Yes Yes 

Douglas Kenny 7 NG G 92/04/14 5 years Yes Yes Yes 

Allan Ralph 11 G G 92/02/09 4 years Yes No No 

Stephen 

Rooney 

6 NG G 91/05/22 6 years No Yes Yes 

Harold Thorne 4 NG G 91/06/03 6 years No No Yes 

[76] There are any number of other cases which may also be used for comparison. 

Defence counsel listed several. 

[77] The first of these was R. v. Bennett (K.J.) (1990), 83 Nfld. & P.E.I.R. 182; 260 

A.P.R. 182 (T.D.). There a priest was charged with gross indecency in respect of 32 altar 

boys over a period of 17 years. The boys were between the ages of 11 and 14 and 

involved a marked degree of intimacy where the boys regularly masturbated the offender. 

He was sentenced to four years. 

[78] In R. v. A.R.S. (1992), 97 Nfld. & P.E.I.R. 149; 308 A.P.R. 149 (T.D.), the 

offender was convicted of seven counts of indecent assault and related offences with 

respect to a 10 year old niece, a five year old great-niece and four other young girls 
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between the ages of nine and 13. There was fondling and, in the case of one of the girls, 

masturbation. The sentence was 3½ years. 

[79] In R. v. Crampton (1987), 22 O.A.C. 47 (C.A.), a parish priest was charged with 

indecent assault of seven young boys over a 10 year period. The activity was somewhat 

similar to the case now being considered. The priest himself was a homosexual 

paedophile and suffered from alcoholism. 

[80] The trial judge had given a suspended sentence plus two years’ probation. The 

Ontario Court of Appeal increased the sentence to eight months plus two years’ probation. 

[81] It is not always easy to make a valid comparison with other cases. In some 

cases there is little or no victim impact. In others the degree of trust is less or nonexistent. 

In others the offender is a paedophile and rehabilitation becomes an important factor. 

[82] None of these circumstances have been shown to exist here. Although he 

apparently has received treatment, there is no evidence that the respondent is a 

paedophile. He occupied the highest position of trust. 

[83] The crimes, as described by the Crown prosecutor, involve most penile fondling. 

In some cases, there were single incidents; in others there were incidents spread over a 

period of time. The most serious charges, as described, involve [J.M.], [A.R.] and [B.L.]. 

These all involve a greater degree of intimacy including masturbation and oral sex. 

[84] It is the charges with respect to these last three people that should attract the 

highest sentences. The impact described by them can be attributed largely to the 

behaviour of the respondent; with respect to the impact upon the others, there is a clear 

inference that the conduct of the respondent contributed only in part and that other 

happenings at the orphanage contributed to the impact as well. 

[85] It is always difficult to identify what the correct sentence should be. It is clear 

that a total of four years is inordinately low and should be deemed unfit. However, there 

are mitigating circumstances to a modest degree. These have already been mentioned. 

[86] It must be noted, too, that some of the acts were in the lower range of 

seriousness in the spectrum of sexual assault. Penile fondling, with nothing more, has 

generally attracted sentences of a few months: R. v. Hoskins, (1987 Nfld. C.A.), three 

months; R. v. Kelly, (1987, Nfld. C.A.), four months. The devastating difference here is 
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that the boys were captive and that the fondling, in some cases, was continuous. 

Moreover, in Hoskins and Kelly, the fondling took place outside the boys’ clothing. 

[87] The less serious offences occurred in the second period. 

[88] In sentencing for multiple convictions, some adjustment must be made to arrive 

at a proper totality. While it is generally desirable to impose consecutive sentences for 

separate crimes, it is difficulty in doing so to arrive at a proper totality. Therefore, the 

imposition of concurrent sentences may be proper in cases such as this. Even then, the 

sentences may be somewhat distorted and would not necessarily reflect, in respect of a 

particular conviction, what the punishment should be if that were the only conviction. 

[89] Notwithstanding the propriety of imposing concurrent sentences in the case of 

the respondent, it would have been preferable if the trial judge had recognized the 

offences with respect to the second group as requiring sentences consecutive to the first 

group. The second group of offences occurred after the respondent had been sent away in 

respect of the first group. His unrepentant return to the orphanage demands that the 

second group of offences be dealt with consecutively rather than concurrently, 

notwithstanding that offences in that group were less serious than many of those in the 

first. 

[90] We are of the view that the sentences in totality were inordinately low and that, 

given the few mitigating circumstances to which reference has been made, the totality 

should have been six years. To achieve this it is necessary to alter the sentences in the 

second group and make them consecutive to the sentences in the first group. 

[91] The appeal is therefore allowed. The sentences imposed in respect of the last 

five counts are altered to the end that each shall be two years imprisonment which shall be 

served concurrently to each other but consecutively to the concurrent sentences imposed 

in respect of the first six counts. 

[92] The increased totality is intended to reflect public abhorrence at the conduct of 

the respondent. The cruelty which was manifested by the sexual assaults against young, 

defenceless orphans is beyond belief and only the slightly mitigating circumstances to 

which reference has been made prevent an even greater sentence. 

[93] Leave to appeal is granted; the appeal is allowed; the sentences are revised as 

above indicated. 
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Appeal allowed. 
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