
 

 

Supreme Court of Newfoundland - Trial division 
R. v. Kenny 

Date: 1991 09 04 

Docket: 1991 St.J. 0359 

L.D. Barry, J.: When allegations of physical and sexual abuse of children at Mount Cashel 

Boys' Home and Training School first came to the attention of the police in December, 1975, a 

police investigation started. But it was quickly halted on the instructions of the Deputy Minister 

of Justice. 

Douglas Kenny, then a Christian Brother, was the Superintendent of Mount Cashel at the time of 

the investigation and had been since 1971. He was named in the police reports as a subject 

of complaint, with others, but was not charged until 1989. 

A Commission of Inquiry was appointed two weeks before charges were laid. There has been 

much adverse publicity concerning the accused during the hearings of the Commission. The 

accused submits that his right to a fair trial has been prejudiced by Crown action and inaction, 

including the delay in charging and the creation of adverse publicity, and he asks now for a 

stay of proceedings. 

Background Facts 

Of the 10 complainants now alleging criminal acts against Douglas Kenny, seven were 

interviewed during the original investigation and five gave written statements to the police. 

The police investigation was not completed because the investigating officers were initially 

instructed by the Chief of Police or the Assistant Chief not to conduct any further interviews 

and to "slow down" the investigation. 

Shortly after the preparation of the first police report, dated December 18, 1975, senior 

members of the Order of the Congregation of Christian Brothers were informed by the Deputy 

Minister of Justice that the police investigation had been terminated. 

In early 1976 there was another meeting between the Deputy Minister and a representative of 

the Congregation. The representative received what he took to be a directive that the 

Congregation ensure that certain Christian Brothers, including Douglas Kenny, not be 

permitted to return to Mount Cashel. 
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By April of 1976, after two police reports .had been submitted, the Department of Justice 

through the Deputy Minister of Justice for Newfoundland, had made a general decision that 

no charges would be laid against any of the Christian Brothers at Mount Cashel, including 

the applicant, and the police were so instructed. 

In 1989, after certain public comment on the matter, the Associate Deputy Attorney General 

requested the Chief of Police to reopen and complete the original investigation and to 

determine if there had been an attempt to obstruct the course of justice in 1975-1976. On 

March 31, 1989, the Minister of Justice announced, shortly after receiving another police 

report, that a judicial 
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inquiry would be conducted into the way authorities in the 1970's dealt with complaints of 

sexual assault on boys at Mount Cashel. The Minister also announced at the same time that 

the Associate Deputy Attorney General and the Director of Public Prosecutions would decide, 

with the police, whether criminal charges would be laid. 

The Honourable Samuel Hughes was appointed sole Commissioner to conduct the inquiry. 

The terms of reference of the Hughes Inquiry included inquiring into the original 1975 

investigation by the police at Mount Cashel to determine whether the investigation was 

carried out in accordance with accepted and adequate police policies and practices and 

also to inquire into whether there had been any obstruction of justice. 

The first charges against Christian Brothers, including Douglas Kenny, were laid pursuant to 

Informations sworn on April 14, 1989. 

All of the evidence of the Hughes Inquiry, except a very limited amount which was taken 

in camera, was carried live on cable television coverage throughout the Cable Atlantic 

licence area (St. John's, Mount Pearl, Wedgewood Park and surrounding areas extending 

to and including Seal Cove in Conception Bay south, the Town of Goulds in the southeast, 

the Town of Pouch Cove in the north and Bell Island) and was replayed a second time in 

the greater St. John's, Mount Pearl and Wedge-wood Park areas on the evening of the day 

when the evidence was given. Eighty-three percent of householders in the St. John's, Mount 

Pearl and Wedgewood Park area are cablevision subscribers. Portions of the evidence taken 

at the Inquiry were also reported in the print, radio and television media in Newfoundland and 
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across Canada and, in particular, clips from the videotape record of the evidence were played 

and replayed on television news stories and documentaries frequently during the period 

September, 1989 to the present day. A book entitled Unholy Orders, written by Michael 

Harris, related many of the allegations concerning the accused and other Brothers. 

Seven of the ten complainants in the present case gave evidence in public at the Hughes 

Inquiry, alleging sexual and physical abuse against Douglas Kenny. Their allegations directly 

relate to the counts in the Indictment and their evidence was similar to that given at the 

Preliminary Inquiry of Douglas Kenny in this matter. In all, over twenty former residents of 

Mount Cashel gave explicit public testimony, under relaxed rules of evidence, of abuse 

allegedly suffered by them. 

The public hearings of the Hughes Inquiry consisted in total of approximately 150 sitting 

days, involving approximately 900 hours of evidence. Between February 18, 1989 and 

March 15, 1991, in excess of 525 news stories relating to physical and/or sexual abuse at 

Mount Cashel appeared in print media in Newfoundland, involving over 330,000 written words. 

Douglas Kenny submits that the cumulative effect of the lengthy delay in the laying of 

charges, the unprecedented amount of prejudicial pretrial publicity, the carrying out of the 

judicial inquiry while charges were pending, statements by Crown officials and other 

surrounding circumstances, collectively constitutes an abuse of executive power which is 

oppressive and vexatious or, alternatively, constitutes an affront to the fundamental 

principles of justice which underlie the community's sense of fair play and decency. A stay 

of proceedings is now sought on the basis of this alleged abuse of 
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process. 

Issues 

(a) Do the circumstances of this case establish, on a balance of probabilities, an abuse 
of process, or a violation of the right of an accused to be protected against a deprivation 
of his liberty contrary to the principles of fundamental justice as guaranteed by section 7 
of the Canadian Charter of Rights and Freedoms, or a violation of the accused's right to 
enjoy the benefits of the presumption of innocence until proven guilty according to law 
in a fair hearing by an independent and impartial tribunal in accordance with Section 
11(d) of the Charter? 
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(b) If there has been an abuse of process or breach of Charter rights, is the proper 
remedy a stay of proceedings with respect to the charges in the Indictment? 

Analysis 

I will deal with each of the accused's submissions in turn, referring to the relevant law and 

applying it to the facts as I find them with respect to each submission. At the end I will set out 

my conclusions concerning the cumulative effect of the various complaints. 

1. General Principles 

(a) Principles of Fundamental Justice and the Charter 

Section 7 of the Charter provides: 

"7. Everyone has the right to life, liberty and security of the person and the right not to be 

deprived thereof except in accordance with the principles of fundamental justice." 

In Reference Re Section 94(2) of Motor Vehicle Act (B.C.), [1986] 1 W.W.R. 481; [1985] 2 

S.C.R. 486; 63 N.R. 266; 69 B.C.L.R. 145; 23 C.C.C.(3d) 289; 24 D.L.R.(4th) 536; 18 

C.R.R. 30; 36 M.V.R. 240; 48 C.R.(3d) 289, at p. 309 (C.R.), Lamer, J., stated: 

"... the principles of fundamental justice are to be found in the basic tenets of our legal 
system." 

I accept the submission of defence counsel that, as a minimum, three of the fundamental 

tenets of our legal system are: 

(a) the preservation of the presumption of innocence; 
(b) the right to trial by jury; 
(c) the right to an expeditious trial. 

Section 11(d) of the Charter states: 

"11. Any person charged with an offence has the right 

(d) to be presumed innocent until proven guilty according to law in a fair and public 
hearing by an independent and impartial tribunal." 

[22] Section 11(f) of the Charter gives the right 

"(f) ... to the benefit of trial by jury where the maximum punishment for the offence is 
imprisonment for five years or 

[Page 327] 
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a more severe punishment." 
On the matter of the right to an expediious trial, in R. v. W.K.L. (1991), 124 N.R. .46, the court 

held that pre-charge delay, without more, cannot justify staying the proceeding as an abuse 

of process at corn-non law or breach of a Charter right. The court stated that the fairness of a 

trial is the determining factor and this is not automati:ally undermined by even a lengthy 

pre:harge delay. Courts must consider the particular circumstances of the case to assess 

he fairness of a particular trial. The court toted that delay in reporting sexual abuse is 

common and expected consequence of that abuse. 

(b) Abuse Of Process 

In R. v. Keyowski, [1988] 1 S.C.R. S57; [1988] 4 W.W.R. 97; 83 N.R. 296; 40 269; 62 

C.R.(3d) 349, Wilson, J., stated at p. 351 (C.R.): 

"The availability of a stay of proceedings to remedy an abuse of process was confirmed 
by this court in R. v. Jewitt ... On that occasion the court stated that the test for abuse of 
process was that initially formulated by the Ontario Court of Appeal in R. v. Young ... 
A stay should be granted where 'compelling an accused to stand trial would violate 
those fundamental principles of justice which underlie the community's sense of fair 
play and decency' ... or where the proceedings are 'oppressive or vexatious'." 

[25] There need not be prosecutorial misconduct or improper motivation in order for the 

proceedings to be considered "oppressive". These are but two of the many factors to be 

taken into account in determining whether there is an abuse of process. See Keyowski, at 

p. 351 (C.R.). 

In Charter cases the burden is on the applicant to establish a breach of the Charter on a 

"balance of probabilities". See R. v. Mack, [1988] 2 S.C.R. 903; [1989] 1 W.W.R. 577; 

90 N.R. 173; 44 C.C.C.(3d) 513; 67 C.R.(3d) 1. Defence counsel submits that those cases 

such as Young, [R. v. Young (1984), 3 O.A.C. 254; 40 C.R.(3d) 289; 13 C.C.C.(3d) 1; 40 

O.R. (2d) 520; 10 C.R.R. 307] which refer to the power to stay proceedings based upon an 

abuse of process as a power of special application which can be exercised "only in the 

clearest of cases", indicate that this higher standard of proof is only applied in situations 

where the argument is based upon the common law doctrine of abuse of process and not 

upon the Charter. (Whether the common law doctrine of abuse of process is now entirely 

covered by s. 7 of the Charter may still be an open question see Puddester, J., in R. v. French 

(No.2), (1991) 93 Nfld. & P.E.I.R 14; 292 A.P.R. 14. 
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I believe that the reference to the "clearest of cases" applies to determining the proper 

remedy as opposed to determining whether or not there has been a violation of the Charter. I 

accept the submission of Defence Counsel that, whether the argument is based on common 

law abuse of process or abuse under the Charter, to establish the abuse, the accused 

should merely have to establish, on a balance of probabilities, that to compel him to stand trial 

in the circumstances of the case would violate those fundamental principles of justice which 

underlie the community sense of fair play and decency or would be otherwise oppressive. 

But I accept the submission of Crown. Counsel that, even where a breach of the Charter or 

abuse of process at common law is established, the remedy of a stay is such an 

extraordinary remedy that it should only 
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be granted "in the clearest of cases". 

It is not every breach of Charter rights which entitles an accused to a stay. In R. v. Kokesch, 

[1990] 3 S.C.R. 3; [1991] 1 W.W.R. 193; 121 N.R. 161; 61 C.C.C.(3d) 207; 1 C.R.(4th) 

62; 51 B.C.L.R.(2d) 157; 50 C.R.R. 285, the Supreme Court applied three categories of 

factors in assessing the admissibility of evidence under s. 24(2), namely: 

(1) factors concerning the effect of admission on the fairness of the trial; 
(2) factors concerning the seriousness of the violation; and 
(3) factors concerning the effect of exclusion on the reputation of the administration of 
justice. 

I believe similar factors are relevant in determining whether a stay should issue, that is, the 

effect of proceeding on the fairness of the trial, the seriousness of the Charter infringement, 

and the effect of a stay on the reputation of the administration of justice. 

2. Pretrial Publicity 

(a) Law 

In R. v. Sherratt (1991), 122 N.R. 241; 73 Manor.(2d) 161; 3 W.A.C. 161, L'Heureux-Dub6, J., 

stated at p. 259 (N.R.): 

"The perceived importance of the jury and the Charter right to jury trial is meaningless 

without some guarantee that it will perform its duties impartially and represent, as far as is 

possible and appropriate in the circumstances, the larger community. Indeed, without the two 
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characteristics of impartiality and representativeness, a jury would be unable to perform 

properly many of the functions that make its existence desirable in the first place." 

Section 11(d) of the Charter provides that a person has the right to a "fair" hearing by an 

"impartial" tribunal. 

Le Dain, J., in R. v. Valente, [1985] 2 S.C.R. 673; 14 O.A.C. 79; 64 N.R. 1; 23 C.C.C.(3d) 193; 

24 D.L.R.(4th) 161; 49 C.R.(3d) 97 considered the meaning of an "independent and impartial 

tribunal". He concluded that the test for independence was, as for impartiality, the 

reasonable apprehension of bias. 

Section 629 of the Criminal Code of Canada, R.S.C. 1985, c. C-46, provides for challenging 

the jury panel "on the ground of partiality, fraud or wilful misconduct on the part of the sheriff 

or other officer by whom the panel was returned". 

Section 638 of the Code provides: 

"638(1) A prosecutor or an accused is entitled to any number of challenges on the 
ground that 
(b) a juror is not indifferent between the Queen and the accused ..." 

The validity of a challenge is to be determined by two triers appointed under s. 640(2) of the 

Code which reads in part: 

"... the two jurors who were last sworn, or if no jurors have been sworn, two persons 
present whom the court may appoint for the purpose, shall be sworn to determine 
whether the ground of challenge is true." 

In Sherratt, at pp. 260-261 (N.R.), the Supreme Court of Canada again adopted the procedure 

outlined by the Ontario Court of Appeal in R. v. Hubbert (1975), 29 C.C.C.(2d) 279, 

[Page 329] 

as it had earlier in dismissing the appeal from that decision (see, [1977] 2 S.C.R. 267; 15 

N.R. 139): 

"First, every accused person is entitled to an impartial jury. Secondly, a juror must be 
presumed to perform his/her duties in accordance with the oath sworn. Finally, the Trial 
Judge has a 'wide discretion' and must be in a position to control the challenge 
procedure. 
"In the exercise of such discretion as regards challenges for cause based on pretrial 
publicity, the Court states that, except in extreme cases, mere dissemination by the 
media of the facts of the case is not normally sufficient to ground a challenge for cause. 
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"... Impartiality is a state of mind to be tested at the time of the swearing in of each 
juror." 

The Supreme Court in R. v. Barrow, [1987] 2 S.C.R. 694; 81 N.R. 321; 87 N.S.R.(2d) 

271; 222 A.P.R. 271; 45 D.L.R.(4th) 487; 38 C.C.C.(3d) 193; 61 C.R.(3d) 305, pointed out 

that the Criminal Code has eliminated any power of the Judge to decide issues of partiality of 

jurors on a challenge for cause. All questions of partiality are to be decided by two triers 

sworn for that purpose. 

In R. v. Vermette, [1988] 1. S.C.R. 985; 84 N.R. 296; 64 C.R.(3d) 82; 50 D.L.R.(4th) 

385; 34 C.R.R. 218; 41 C.C.C.(3d) 523, the Court held, where there had been 

disparaging remarks by the Premier of Quebec concerning the accused in the course of his 

trial, that an application to stay a new trial was premature since it is only at the stage when 

the jury is to be selected that it would be possible to determine whether the accused could 

be tried by an impartial jury. The court stated that, in an extreme case, pretrial publicity 

can lead to challenge for cause at trial but it was not to be assumed that a person 

subjected to such publicity will necessarily be biased. 

In the present case defence counsel relied upon R. v. Boire (1983), 36 C.R.(3d) 272 (Que. 

Sup. Ct.) where the Premier's remarks were found sufficient to justify a stay in the trial of a 

co-accused of Vermette. In Boire, however, the decision was rendered before the 

Supreme Court of Canada decision in Vermette. Rothman, J., in Boire followed the lower 

court decision in Vermette and did not follow the similar case of R. v. Goguen, unreported, 

Que. S.C. No. 500-01-006139-817. The Supreme Court of Canada expressly approved 

Goguen in Vermette (at p. 531 (C.C.C.)). Accordingly, I find that the Boire decision has 

been overruled by Vermette. 

In R. v. Corbett, [1988] 1 S.C.R. 670; [1988] 4 W.W.R. 481; 64 C.R.(3d) 1; 85 N.R. 81; 41 

C.C.C.(3d) 385, at p. 401, Dickson, C.J.C., stated: 

"It is of course, entirely possible to construct an argument disputing the theory of trial by 
jury. Juries are capable of egregious mistakes and they may at times seem to be ill-
adapted to the exigencies of an increasingly complicated and refined criminal law. But 
until the paradigm is altered by Parliament, the court should not be heard to call into 
question the capacity of juries to do the job assigned to them. The ramifications of any 
such statement could be enormous. Moreover, the fundamental right to a jury trial has 
recently been underscored by s. 11(f) of the Charter. If that right is so important, it is 
logically incoherent to hold that juries are incapable of following the explicit instructions 
of a judge. Yet it is just this holding that is 
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urged upon this court by the appellant, for it is only this holding that can justify the 

conclusion that when s. 12(1) of the Canada Evidence Act is employed against an 

accused, the section infringes the accused's right to a 'fair hearing'. 

"The dissent in the Court of Appeal of British Columbia relied heavily upon two 
sociological studies which purported to demonstrate that jurors are incapable of 
distinguishing between evidence that goes to guilt and evidence that goes to credibility. 
Those studies have been analyzed with great sophistication by the intervenor, the 
Attorney General of Canada, and the scientific method of the studies has been cast into 
doubt. Moreover, the Attorney General of Canada refers to other sociological and 
psychological studies that call into question the conclusions of the data relied upon by 
Hutcheon, J.A., in dissent. It is not possible to undertake a complete analysis of all these 
studies for the purposes of this judgment, but the conflicting results and the inherent 
limitations of such investigations should cause the court to be wary of relying upon the 
data adduced by the appellant before the Court of appeal." 

Cameron, J., in R. v. Burke (J.) (No. 1) (1991), 92 Nfld. & P.E.I.R. 275; 287 A.P.R. 275, 

stated after hearing similar evidence from the same two expert witnesses as testified in the 

present case: 

"It may be that in the future scholars will look back on the jury system in the same way 
that we view trial by combat, but evidence of these social scientists has not convinced 
me that we are at present at the stage where I can conclude that for Joseph Burke the 
protections in the jury system are insufficient." 

In R. v. Bryant (1980), 54 C.C.C.(2d) 54 (Ont. H.C.), the accused argued that his 

membership in a notorious motorcycle gang /mild mean "guilt by association" and preent his 

obtaining a fair trial in the place there the offence occurred. Mr. Justice )'Henry at p. 

60, referred to the McRuer Loyal Commission Report on Inquiry into  Civil Rights (Report No. 

1, vol. 2), where it > stated, at p. 764: 

"The requirement that the verdict of a jury must be unanimous constitutes a very real 
safeguard against bias or prejudice. There may be some risk that one or two jurors may 
allow their preconceived notions to deflect them from the requirements of their oaths as 
jurymen, but that twelve jurors will all be derelict to the sanctity of their oaths is very 
remote." 

In R. v. Keegstra (1991), 114 A.R. 188, at p. 291 the Court of Appeal agreed with the trial 

judge who stated: 

"From these cases, I extract the principles, first, the jurors will be presumed to act on 
their oath to give a true verdict, and, therefore, it should not be subjected unnecessarily 
to inquisitions on a simple speculation or a mere chance that they may be ... or, may 
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not be indifferent. Secondly, that the modern juror will quite possibly have some 
preconceived ideas. I would add, quite likely will have some preconceived ideas 
because we live in a literate society ... But given the sophistication, education, and 
intelligence of most Canadians, they will respond to the requirement of the law and 
directions of the Trial Judge, and obey their oath, notwithstanding any previously formed 
opinions. Third, the strength of the jury system is actually found in what many perceive 
to be its weakness. Namely, its diversity and the individual imperfections and qualities of 
each of its members. That is why we choose 12, rather than one or two jurors to try the 
case." 

[Page 331] 

(b) Submissions And Analysis 
The defence in the present case has presented evidence concerning the extent and alleged 

effect of pretrial publicity. Copies of the videotapes of the Hughes Inquiry and copies of the 

many news clippings which referred either to Douglas Kenny or occurrences at Mount Cashel 

generally were filed with the court. Two expert witnesses, Dr. James R.P. Ogloff of the 

Department of Psychology, Simon Fraser University, and Dr. Neil Joseph Vidmar, Professor 

of Social Science and law, Duke University, presented the results of a study and of a 

telephone survey concerning Mount Cashel incidents, the Hughes Inquiry, and attitudes 

towards the guilt of the Christian Brothers involved at Mount Cashel and testified concerning 

the impact of pretrial publicity on jurors. 

Both experts gave an opinion that it is highly unlikely that Douglas Kenny can obtain an 

impartial jury in St. John's and that, to the extent that the media coverage in other places 

in Newfoundland has been similar to that in St. John's, other communities would be equally 

prejudiced. 

Relying upon the expert testimony and the other evidence placed before the Court, Defence 

Counsel submitted that, because the jury pool has been bombarded for so long and in such 

an intensive manner with specific information about the allegations against the accused and 

with other prejudicial information about him, and because there is evidence that 

prejudices are still strongly held, and because potential jurors and triers are not capable of 

recognizing their prejudices and so may not excuse themselves, and because the normal 

safeguards of jurors' oaths, judicial admonitions and challenge for cause will likely not be 

effective, a real question arises as to whether the court can be satisfied that the accused's 

right to a fair trial by an impartial jury can be met at all in the circumstances of this case. 
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Defence counsel also submitted that, even if it is possible to find twelve jurors who have 

not been exposed to the media reports arising from the incidents, such jurors would 

not be "representative of the community as a whole". 

Defence counsel also submitted that, by creating the Hughes Inquiry, by requiring it to 

conduct its work in parallel to the ongoing police investigation and the progress of trials 

of Christian Brothers, including Douglas Kenny, by conferring upon it the mandate and 

powers that it did, and by not taking any steps to curtail the effects of the work of the Inquiry, 

the Crown created a public atmosphere of bias and prejudice, or formed opinion, that 

renders it impossible, or substantially unlikely, that Douglas Kenny will have any real benefit of 

the presumption of innocence in his trial or that he will be able to obtain a fair trial in 

accordance with the principles of fundamental justice. 

While I believe that Judges should incorporate available knowledge about the social process 

into their decisions, I am not satisfied in the present case that the opinions of Dr. Ogloff and 

Dr. Vidmar and the other evidence presented concerning the impact of pretrial publicity upon 

jurors warrants my taking away from the triers of fact the function of determining whether or 

not potential jurors are, in the words of s. 638 of the Criminal Code, "indifferent 

between the Queen and the accused". 

I note the experts' conclusion that, because the triers, like the prospective jurors, will be drawn 

from the same "tainted community", therefore, "their judgments about what constitutes 

'impartiality' may be influenced by their own recognized feelings about 
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the accused and their perceptions of how the St. John's community has judged the Mount 

Cashel events". I note the opinion that the alleged bias existing in the community, the fact that 

people are often unaware of their own prejudices and the fact they interpret evidence (in this 

instance the potential jurors' statements bearing on impartiality) in the light of their own 

prejudices "may cause the triers to decide that the potential juror is impartial when in fact the 

evidence points in the other direction". I note particularly the use of the word "may" in these 

opinions and I conclude that these opinions are too speculative to enable the accused to 

meet the burden required for establishing a Charter breach or common law abuse of 

process. 
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I accept the submission of Defence counsel that, to establish they are not impartial, it is 

sufficient for an accused to show "a reasonable apprehension of bias" on the part of the triers 

or the prospective jurors. See, Valente. As did Halley, J., in R. v. English (1991), 89 Nfld. & 

P.E.I.R. 236; 278 A.P.R. 236, on an application for a change of venue, I find that there is 

a reasonable apprehension of bias on the part of potential triers and jurors in this case. But I 

believe this merely means that potential triers will have to be carefully examined before their 

appointment and jurors will have to be challenged for cause. See, the reference in Hubbert to 

"extreme cases". The accused is not entitled to a stay merely by showing that, as of now, 

there is that reasonable apprehension of bias. The accused, to be successful on this 

application must show, on a balance of probabilities (see Mack) that there will still exist a 

reasonable apprehension of bias despite care in the appointment of triers and despite the 

challenge for cause and peremptory challenge process and despite proper judicial 

instructions. This the accused has not shown to my satisfaction. 

I am not satisfied, in the present case, that the opinions of the expert witnesses are reliable 

for the purposes they are submitted by the Defence. I will deal first with my concerns 

regarding certain studies upon which the opinions were partially based. 

The most recent study relied upon by the expert witnesses, to establish the prejudicial 

impact of pretrial publicity and the effectiveness of judicial remedies to mitigate this, was 

Kramer, Kerr and Carroll, Pre-Trial Publicity, Judicial Remedies, and Jury Bias (1990), 14 

Law and Human Behaviour 409. There the authors explain now a hypothetical fact 

situation was designed so as to yield guilty verdicts a certain percentage of the time. In 

simulated trials, individual subjects listened to opening comments from the "trial judge", 

recorded on the audio track of the instruction videotape. Then, following a voir dire 

procedure, all subjects listened to the judge's pretrial jury instructions on the audio track. 

They then viewed the videotaped trial based on the hypothetical fact situation and immedi-

ately after the trial heard the judge's instructions to the jury. Judicial instructions concerning 

pretrial publicity were heard on the audio track while the subjects watched a still picture of the 

"trial judge" on the video screen. Juries were told that they would have one hour to reach a 

unanimous verdict. At the end of the hour, if a unanimous verdict had not been reached, the 

deliberation was ended and the jury was considered hung. 

The other studies relied on by the expert witnesses also used simulated jury situations. 
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I am not satisfied that this type of simulation is sufficiently realistic to provide reliable 

conclusions which will have external validity in the sense of permitting us to generalize them 

and apply them to real life jury trials where jurors know that the liberty of the accused is at 

stake, where they receive 
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instructions directly from a judge who seeks to impress upon them the seriousness of the jury 

process and where the jurors deliberate in a group requiring unanimity, with no deadline for 

reaching a verdict. I accept the warning of Dickson, C.J.C., in Corbett "... the inherent 

limitations of such investigations should cause the court to be wary of relying upon the data 

...". I believe the sorts of inherent limitations contemplated by former Chief Justice 

Dickson are present in the studies relied on by the Accused on this application. 

With respect to the telephone survey conducted by the expert witnesses in this case, there 

is no evidence as to the margin of error or the probability of error for the survey. Also the 

survey does not reveal anything about the predispositions of individual prospective jurors. As 

was made clear in Sherratt and Barrow, impartiality is a state of mind to be tested at the 

time of swearing in of each juror. And it is a matter which is to be decided by the triers and not 

by the trial judge. Dr. Vidmar admitted that in one case he had been involved with he had 

had to conclude that an impartial jury had been selected despite a survey which had 

indicated that prejudice existed in the community. I am not satisfied that the telephone 

survey of the general population justifies the discarding of the challenge for cause 

process. 

As for the study to compare the relative effect of print and video pretrial publicity concerning 

the Mount Cashel incidents, I accept that this study confirms that the pretrial publicity has 

probably had the effect of creating certain biases in the minds of many members of the 

general population concerning the credibility of certain witnesses and the guilt or 

innocence of the accused. I do not accept, however, that it will be impossible to find jurors 

who will be capable of disregarding the prejudicial pretrial publicity. 

I will deal now with the specific opinions of Dr. Ogloff: 

( i)  "The media attent ion which he reviewed concerning the Mount Cashel 
incidents was 'overwhelmingly pro-prosecution'." 

I agree with this assessment. 
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(ii) "The pretrial publicity was so overwhelming that it was 'unlikely that any person of 
average intelligence and social involvement has not been subjected to the biased nature 
of the media coverage of the Mount Cashel incidents'." 

I agree. 

(iii) "The instant case is particularly subject to prejudicial pretrial publicity because, 
inter alia, of the high profile of the accused as a former superintendent of Mount 
Cashel and the highly emotive nature of the alleged offenses." 

Again I agree. 

(iv) "Because people and jurors base their perceptions and decisions on X11 of the 
information to which they have been exposed regarding a matter, it would be 
impossible for jurors to disregard the prejudicial pretrial publicity that has surrounded the 
Mount Cashel incidents." 

I do not accept this opinion for the following reasons. 

As earlier stated, I do not accept the validity of generalizations from simulated studies for real 

life trials involving the liberty of individuals where instructions are 

[Page 334] 

received directly from a judge and where the jurors deliberate in a group requiring unanimity, 

with no deadline for reaching a verdict. 

Dr. Ogloff submitted that studies show that attempts to eliminate the bias caused by prejudicial 

information, by using judicial instructions or delay of trial, for example, are ineffective and, 

indeed, in the case of instructions, may actually increase the prejudicial impact of the 

evidence on jurors' decisions (the "backfire effect"). 

The University of Chicago Jury Research Project, reported in Broeder, The University of 

Chicago Jury Project (1959), 38 Neb. L. Rev. 744, was relied on, together with other research 

efforts, including those by Sue, Smith and Caldwell (see, Effects of Inadmissible Evidence on 

the Decisions of Simulated Jurors: A Moral Dilemma (1973), 3 J. Applied Soc. 

Psychology 345); by Oros and Elman (see, Impact of Judge's Instructions upon Jurors' 

Decisions: The Cautionary Charge in Rape Trials (1979), 10 Representative Res. in Soc. 

Psychology 28); by Wolf and Montgomery (see, Effects of Inadmissible Evidence and 

Level of Judicial Admonishment to Disregard on the Decisions of Mock Jurors (1977), 7 

J. Applied Soc. Psychology 205; and by Kramer, Kerr, Carroll, & Alfini (see, On the 
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Effectiveness of Voir Dire in Criminal Cases with Prejudicial Pretrial Publicity: An 

Empirical Study (1991), 40 Am. U.L. Rev. 655. 

The London School of Economics Jury Project, Juries and the Rules of Evidence (prepared by 

Cornish & Sealy), [1973] Crim. L. Rev. 208, which found that instructions to jurors to disregard 

information may be effective in some circumstances, was treated as suspect because of the 

higher proportion of professionally qualified persons studied than would probably be the norm 

on juries. 

Dr. Ogloff also submitted that instructions to limit the effect of prejudicial information, such as 

to limit the use of prior criminal records to the issue of credibility, are also ineffective. He 

relied upon various studies, including two Canadian ones, the first by Doob and 

Kirschenbaum (see, Some Empirical Evidence on the Effect of s. 12 of the Canada 

Evidence Act upon an Accused (1972-73), 15 Crim. L.Q. 88) and another by Hans and 

Doob (see, Section 12 of the Canada Evidence Act and the Deliberations of Simulated Juries 

(1975), 18 Crim. L.Q. 235). 

Dr. Ogloff also submitted that the challenge for cause procedure is likely to be ineffective in 

selecting impartial jurors in the present case. He relied upon four studies in the United States 

dealing with the voir dire procedure in jury selection (which is somewhat similar to the 

Canadian challenge for cause procedure although usually involving much more extensive 

questioning of jurors). Three studies indicated that the voir dire procedure did not work well in 

ensuring an impartial jury, (see, Sue, Smith and Pedroza, Authoritarianism, Pretrial Publicity, 

and Awareness of Bias (1975), 37 Psychological Rep. 1299; Dexter and Cutler, In Search of 

the Fair Jury: Does Extended Voir Dire Remedy the Prejudicial Effects of Pretrial 

Publicity? (1990) (unpublished manuscript available from Prof. Brian Cutler, Department of 

Psychology, Florida International University, Miami, Florida); and Kerr, Kramer, Carroll and 

Alfini, above). One study indicated that the voir dire procedure was effective (see, Padawer-

Singer, Singer and Singer, Voir dire by Two Lawyers: An Essential Safeguard (1974), 57 

Judicature 386). This latter study was criticized by Dr. Ogloff because the percent of guilty 

verdicts reflected individual juror votes rather than the entire jury's verdict. Also he 

questioned whether the results of the study would be generalizable to this case when the 

Canadian 

[Page 335] 
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challenge for cause procedure is so very different from that in the United States  

It is apparent from the dates of these articles that Parliament, before re-enacting the 

Criminal Code in 1985 and before adopting of the Charter in 1982, with the right to a jury 

trial and the existing challenge for cause procedure preserved, had available to it the 

literature concerning the effectiveness of the challenge for cause procedure and of the judicial 

safeguards employed in the jury system. Also, when the Supreme Court of Canada decided 

Corbett the same sorts of questions as here were raised in argument concerning the 

effectiveness of judicial instructions to a jury. In fact, the two Canadian studies of Doob and 

Kirshenbaum and Hans and Doob were relied on by the accused in that case (see, Factum 

of the Attorney General of Canada in Corbett). 

In the circumstances I believe I should heed the direction of Dickson, C.J.C., that "until the 

paradigm is altered by Parliament, the court should not be heard to call into question the 

capacity of juries to do the job assigned to them". I realize that there have been more recent 

studies, such as that of Kerr, Kramer, Carroll and Alfini, which continue to find evidence that 

the present system of trying to select impartial juries is ineffective. I am not persuaded, 

however, that there is anything so significantly new and startling in these, in comparison to 

what was previously available to Parliament and the Supreme Court of Canada, as to require 

me to strike down the jury system which dates back to the Magna Carta of 1215. 

(v) "Because of the significant impact that the media coverage has had on all people, 

especially those living in St. John's, and the research demonstrating the futile nature of 

judges' instructions to disregard or limit prejudicial information, it would be virtually impossible 

to decrease the bias of jurors that has already occurred." 

I do not accept this opinion, for the reasons stated with respect to (iv) and relying upon 

Corbett. 

(vi) "Jurors will have a great deal of difficulty considering the accused's case on its 
merits without being influenced by prior cases and the media generally." 

I do not accept this opinion, for the same reasons and relying upon Corbett, Hubbert, and 

Sherratt. 

(vii) "If jurors could be found who had no prior exposure to the Mount Cashel incidents, it 
is unlikely that they would be representative of the population of St. John's." 
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I agree with this conclusion but I do not accept the premise that we must find jurors with no 

prior exposure to the Mount Cashel incidents. If I accept that jurors are able to follow 

instructions, and comply with their oaths, as I do, then there is no reason why I should find 

that only jurors with absolutely no exposure are suitable. See, Hubbert and Keegstra. 

(viii) "The results of Dr. Ogloffs own study relating to Mount Cashel publicity support 
previous research by showing that 'people are biased by pre-trail publicity and that 
they are unable to assess how much they have been biased by the publicity'. The 
multi-media exposure in the Mount Cashel cases is likely to have had an emotional 
effect on people and to bias them against the accused." 

[Page 336] 

I accept that people are biased by pretrial publicity in the sense that they develop 

preconceived ideas. However, I accept that they are capable of responding to the instructions 

of the trial judge and of obeying their oath, notwithstanding any previously formed opinions. 

See, Hubbert and Keegstra. 

The notion that people are unable to assess how much they have been biased by publicity is 

one which attacks the very heart of the jury system. If this is true, prospective jurors will not be 

able to reveal their biases when questioned by triers. They will not be able to obey their oaths 

or follow the judge's instructions because they will not recognize their own biases. 

Three of the studies upon which the experts base their opinion on the jurors' inability to 

discern their own biases were published before the re-enactment of the Code in 1985 and 

before the decision in Corbett (see, D. Kahrewan, P. Slovic, and A. Tversky, Judgment 

Under Uncertainty: Heuristics and Biases (1982); Langer, Rethinking the role of Thought in 

Social Interaction, in New Directions in Attribution Research (J. Harvey, W. Ickes, & R. Kidd 

Ed. vol. 2 1978); Nisbett & Wilson, Telling More than We can Know: Verbal Reports on Mental 

Processes (1977), 84 Psychological Rev. 231). Two of these were published before the 

Charter. 

As earlier stated, I believe I should leave it to Parliament or the Supreme Court of Canada 

to change the jury selection process if warranted. I am not satisfied that there is enough 

new evidence before me, that was not before parliament or the Supreme Court in 

Corbett, to justify my striking down the jury system. 

(ix) "Despite the use of a challenge for cause procedure and judicial admonitions 
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to disregard the pretrial publicity, there is a very signif icant r isk that any jury 
selected in the instant case would be biased." 

I believe that the Supreme Court in Corbett, Hubbert and Sherratt has said that any such 

risk is adequately neutralized by judicial instructions, challenge for cause, preemptory 

challengers, the jurors' oath and the requirement of unanimity on a 12 person jury. 

(x) "it would be impossible to determine whether any jury ultimately selected in the 
instant case was in fact biased." 

I do not agree for the reasons previously stated, that the risk of bias is any greater than that 

previously accepted as reasonable by the Supreme Court in Corbett, Hubbert and Sherratt. 

Turning now to Dr. Vidman's opinions: 

(1) "Based on his review of the media materials and his attitude survey, 'there is very 
high community interest in the Mount Cashel events'." 

I agree. 

(ii) "The extent of coverage of the topic as well as the continuous coverage strongly 
indicates that the Mount Cashel events are of exceptional interest to the St. John's 
community." 

Again I agree. 

(iii) "The prejudicial nature of the Mount Cashel Inquiry exceed previous cases by a very 
wide margin." 

I accept that the Mount Cashel incidents probably received more national and international 

coverage than previous cases but I 

[Page 337] 

I am not satisfied that the expert witnesses are familiar enough with the nature and intensity of 

media coverage in the jury pool areas of all previous cases to be able to establish this 

opinion as valid. 

(iv) "The special characteristics of the Mount Cashel cases make it especially prone 
to prejudicial reactions in the public mind. These special characteristics include: 
- allegations of homosexuality and paedophilia; 
- the group nature of the allegations; 
- the fact that the accused was a member of a religious order which is usually held to a 
higher standard; 
- the 'corporate', 'conspiratorial' and 'collaborative' nature of the alleged crimes which 
allegedly were widespread within the religious order, allegedly involved coverups and 
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allegedly saw various members of the organization collaborating to interfere with the 
police investigation; 
- a tendency, because of the accused's position, to have responsibility for the criminal 
acts of others transferred to him; 
- allegations of corruption of the judicial process by police and other government officials; 
-  the filing of civil suits and the reports that settlements may be made by government; 
- news reports of government acceptance of responsibility for the Mount Cashel events; 
and 
- reports of confessions by other Brothers. 

"These special characteristics will be 'multiplicative' in their effect and will greatly magnify and 

reinforce the effects of prejudicial pre—trial publicity." 

I accept these opinions except for the matters of the civil suits and acceptance of 

responsibility by government which will be dealt with below. 

(v) "The direct effects of pre—trial publicity will be reinforced and magnified by means of 
community discussion, through which people learn not only what the community thinks 
about the Mount Cashel events but also how they think about them." 

I accept this but I believe that properly selected jurors will obey their oaths and judicial 

instructions and will be impartial. 

(vi) "The secondary informal social processes operating in the St. John's area have 
greatly magnified and reinforced the direct effects of the mass media coverage and as a 
consequence, prospective jurors' attitudes will not only be prejudiced but the jurors' will 
hold perceptions that other members of the community think the accused is guilty 
and that this is the socially correct view." 

I accept this opinion but not as applying to every prospective juror. As earlier stated, I believe 

there can be an impartial jury selected which will obey judicial instructions and respect its 

oath. 

(vii) "The pretrial publicity in this case will likely prejudicially colour the way the jurors 
view, evaluate and integrate trial evidence: 

[Page 338] 

events are rationalized in terms of jurors' own experience, their initial presumptions and 
emotions about the accused, and the trial evidence. Evidence or presumptions already 
formed determine how subsequent evidence is viewed. If there is a strong presumption 
of guilt, then subsequent evidence that is contrary to that presumption is often rejected 
or, at minimum, given less weight that it would otherwise have received." 

I do not accept this opinion. For reasons earlier stated, I find that jurors will obey judicial 

instructions and obey their oath. 
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(viii) "Because of their preexisting biases, jurors will be inclined to select and give more 
attention and credence to trial evidence that could be viewed as incriminating of the 
accused and reject, ignore or downplay the evidence that is exonerating." 

I do not accept this opinion. Judicial instructions and the jurors' oath will avoid the problem. 

(ix) "Jurors' perceptions of community feelings that the accused is guilty (as 
demonstrated by the public opinion survey) will make it difficult for them to return a not 
guilty verdict even if the trial evidence raises reasonable doubt about the guilt of the 
accused. In other words,  

... if the evidence is close the jurors are likely to feel liberated to resolve their 
dilemma in the direction of what they perceive community opinion to be: that the 
accused, Douglas Kenny, is guilty." 

I do not accept this opinion for reasons earlier stated, as it means that jurors would ignore 

judicial instructions and not obey their oath. 

(x) "Whilst the jury system is workable in the normal case, in an exceptional case 
such as the present one, it is unlikely that curative instructions would be effective in 
cancelling the effects of pretrial publicity." 

Again, I do not accept this opinion for reasons earlier stated. 

(xi) "The challenge for cause procedure is a 'net with holes in it' and although it can 
weed out highly prejudicial persons who are cognizant of and openly admit their 
bias, many other biased persons may not be eliminated because they either do not 
admit their biases or are prone to give socially desirable responses or may not be 
aware of their prejudice." 

I do not accept that the present case is me where the challenge for cause procedure will not 

work. Also, as was stated in Hubbert, the choosing of 12 jurors and the requirement of 

unanimity is designed to deal with any such problem. 

(xii) "Because potential jurors are not able to recognize their own biases, they will not be 
able to follow the jurors' oath because they don't know whether they are impartial or not." 

I do not accept this for reasons already stated. 

(xiii) "The effects of the pretrial publicity in the instant case will be long lasting." 
I accept this. 

(xiv) "Because of the pretrial publicity, the triers themselves may not be able to carry out 
their function because they may be influenced by their own unrecognized feelings 
about the accused and their perceptions about how the St. John's community has 
judged Mount Cashel events." 

 [Page 339] 
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As earlier stated, the use of the word "may" makes this opinion too speculative to base a stay 

of proceedings upon. 

The defence has submitted that the Crown, through statements of various officials contained 

in affidavits in other proceedings and in representations to the Hughes Inquiry, as 

admitted that the publicity surrounding the Hughes Inquiry created a real and substantial risk 

of prejudice to the fair trial of the accused. I do not agree with the interpretation placed upon 

these statements of Crown Officials. 

Like Cameron, J., in Burke I interpret the affidavits of the Director of Public Prosecutions, 

filed in support of applications for injunctions to prevent the airing of a television program and 

the distribution of a book by a former resident of Mount Cashel, as merely saying that there is 

a real and substantial risk that there may be prejudice or interference with a fair trial, if the 

program were aired or the book distributed on the eve of a trial. 

I interpret the statements of counsel for the Crown at the injunction proceeding, concerning 

the prejudicial effect of republication of evidence from the Hughes Inquiry, as indicating 

the same concerns as those of the Director of Public Prosecutions. 

I do not accept that the Crown has admitted that a fair trial is not now possible because of 

publicity. The Crown's position is that the challenge for cause procedure during jury selection is 

the proper way to determine the affect of pretrial publicity on potential jurors. 

Neither do I agree with the interpretation given by Defence counsel to the letter from the then 

Deputy Attorney General to the Hughes Inquiry concerning the possible effect on future trials 

of the way in which evidence was being received by the Inquiry. The Deputy understood that 

there had been an agreement with Commission counsel and the commissioner that detailed 

evidence on matters which might be the subject of charges would be avoided. I 

interpret his letter as expressing concern that this agreement was not being observed. I do 

not find in the letter any admission that fair trials would subsequently be impossible. 

References have also been made by Defence counsel to statements by the Premier of 

Newfoundland and by the Minister of Justice expressing concern about the publicity 

surrounding the Inquiry and discussing the matter of compensation for victims. I interpret 

these as expressions of concern rather than expressing conclusions by the Crown that fair 

trials would thereafter be impossible. 
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I accept the testimony of the Minister of Justice that the references to compensation of victims 

were premised as hypothetical situations and did not indicate that determinations had already 

been made by the Crown that there had in fact been crimes committed and resulting victims 

of crime. Compensation was not to be paid until abuse was proven. I accept the testimony of 

the Minister that newspaper accounts to the contrary were misleading in that certain of his 

statements were taken out of context. 

Generally, like Cameron, J., in Burke, I am satisfied that the volume of media coverage 

concerning events at Mount Cashel was exceptional in that it went "far beyond anything 

experienced in this Province or, indeed, in this country to date". See, Burke at p. 14 [of 

judgment]. As I will discuss below, I believe the accused's Charter rights were infringed by 

this in that it has been made more difficult for an impartial jury to 

[Page 340] 

be selected in this trial. I have not been satisfied, however, that, as a result, it will be 

impossible for Douglas Kenny to obtain an impartial jury and have a fair trial. I believe that the 

risk of a biased jury can be neutralized by proper jury selection procedures and by proper 

judicial instructions. Accordingly, a stay is not an appropriate remedy for the Charter 

infringement. 

3. Contempt  

(a) Law 

McRuer in Criminal Contempt of Court Procedure: A protection to the Rights of the 

Individual (1952), 30 Can. Bar Rev. 225, at p. 226, included in the definition of criminal 

contempt: 

"... any act done or anything published tending to obstruct, impair or interfere with the fair 
administration of justice ...; or any act done or writing published tending to obstruct or 
interfere with the due course of justice or lawful process of the courts." 

The rationale for the concept of criminal contempt is further explained, at pp. 227228, as 

follows: 

"... the law of contempt of court does not exist for the protection of judges but for the 
protection of the individual right of every citizen to an independent administration of 
justice free from influence or intimidation by improper conduct of any sort. 

..... 
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"The mischief concerned consists, not in some attitude towards the court itself, but in 
conduct tending to prejudice the position of a person having a cause before the court for 
decision. 
"No judge or jury should be embarrassed in arriving at his decision by an expression of 
opinion on the case by anyone. He should not be put in a position where, if he 
decides in accordance with the opinion expressed or the popular sentiment existing, it 
can be said he has been influenced; nor should he be put in the position where it could 
be said he was antagonistic to any opinion or popular sentiment. Everyone who has a 
matter before a court of justice for decision has the right to have the decision of the court 
founded on the law as the court conceives it to be and the evidence properly submitted." 

L103] In R. v. Robinson & Co. Ltd. et al. 1954), 34 M.P.R. 257 (Nfld. T.D.), at p. 258, 

Dunfield, J., stated: 

"It is well settled that the publication, while a case is sub judice, of material which in 
the circumstances of the case has the tendency to prejudice potential jurors before they 
come into the box, is a great interference with the course of justice." 

State officials are subject to the law of contempt of court and indeed have a greater duty to 

preserve the integrity of the administration of justice. See, Law Reform Commission of 

Canada, Public and Media Access to the Criminal Process (working paper 56). 

(b) Submissions And Analysis 

The accused submits here that it was the decisions of the Crown that became the instruments 

whereby the excessive pretrial publicity in this case became available for publication in the 

media, namely, the decision to create the Hughes Inquiry with a mandate to hold hearings in 

"public forum" and the decision to require the Inquiry to 

[Page 341] 

operate in parallel with the progress of the criminal charges through the courts. 

The accused submits that these Crown decisions have resulted in the subversion of the 

normal protections available to allow an accused person to obtain a fair trial (such as 

nonpublication bans on evidence tendered at a preliminary inquiry) and constitute a real risk of 

obstruction, impairment or interference with the proper administration of justice. 

Defence counsel submits that failure of the Crown to ensure the accused's fair trial rights and 

the Crown's actions in creating the circumstances for the prejudicial pretrial publicity, as well 

as the Crown's failure to take steps to restrain that publicity are, collectively, tantamount to 
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criminal contempt. Defence counsel submits that the accused's rights in this regard can only 

be vindicated through the doctrine of abuse of process. 

I agree that in certain circumstances the creation by Crown officials of circumstances for 

prejudicial pretrial publicity will be tantamount to contempt and constitute an abuse of process. 

Where, however, as in the present case, the publicity occurs as the result of the Crown 

carrying out the legitimate objective of ensuring the integrity of the administration of justice 

generally in the Province, I am not satisfied that an abuse of process occurs so as to warrant 

a stay of proceedings. I will deal further with this aspect of the case in my discussion of the 

Hughes Inquiry below. 

4. Crown Discretion 

(a) Law 

In R. v. Smythe (1971), 3 C.C.C.(2d) 97 (Ont. C.A.), at p. 105 and p. 109, later affirmed by the 

Supreme Court of Canada, 3 C.C.C.(2d) 366, Wells, C.J.H.C., stated: 

"The Attorney General's discretion springs from the Royal Prerogative of Justice and its 
enforcement in maintaining the King's Peace ... it becomes very clear that there has 
existed in the United Kingdom, and thus in Canada, a constitutional discretion in the 
Attorney General, which discretion is exercised on behalf of the Crown, to deal with 
the institution and control of prosecutions." 

Freedman, C.J.M., in R. v. Catagas, [1978] 1 W.W.R. 282; 81 D.L.R.(3d) 396; 2 C.R.(3d) 328; 

38 C.C.C.(2d) 296, at p. 301, stated that prosecutorial discretion is exercised in relation to 

specific cases: 

"Not every infraction of the law, as everybody knows, results in the institution of criminal 
proceedings. A wise discretion may be exercised against the setting in motion of the 
criminal process ... but in all these circumstances the prosecutorial discretion is exercised 
in relation to a specific case. It is the particular facts of a given case that call that 
discretion into play. But that is a far different thing from the granting of a blanket 
dispensation in favour of a particular group or race." 

In R. v. Harrigan and Graham ;1975), 33 C.R.N.S. 60 (Ont. C.A.), Henry, f., stated, at p. 69, 

that the public interest may be taken into account in the use of prosecutorial discretion; 

"In the discharge of his responsibility for the enforcement of the criminal Iaw in a just and 
proper manner {and I speak of the Attorney General of Canada in the federal field as well 
as the Attorneys General of the provinces) he has the final authority to decide whether or 
not a prosecution for an 

[Page 342] 
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indictable offence shall proceed ... In exercising these powers, which vitally concern the 
right and liberty of the individual, he must take into account not only the interest of the 
individual but also what the public interest requires." 

(b) Submissions And Analysis 

The accused submits that where, as in the present case, a decision not to prosecute has 

been made, it should be presumed, in the absence of any evidence to the contrary, that the 

decision was made properly in accordance with the exercise of discretion. The Deputy 

Minister who took the initial decision that further police action was "unwarranted" is now 

deceased. There was evidence given by the investigating officer, Detective Hillier, at the 

Hughes Inquiry, that at the time he had been told by someone at the Department of 

Justice "something to the effect that it wouldn't be in the best interest of the public" to 

prosecute. Defence counsel submits that, if anything, the evidence establishes that the 

decision of the Crown was made in a genuine attempt to take into account the interests of 

the public and was therefore made in good faith, with due consideration for the administration 

of justice, without being in any way tainted or otherwise improper. 

The defence also submits that in allegedly similar circumstances, involving investigation into 

criminal sexual activity involving both adults and boys at Mount Cashel, in 1982-1983 and 

1989-1990, the matters were resolved, without prosecution, by the exercise of prosecutorial 

discretion. 

The defence also submits that there was a different test applied by the Department of Justice 

in 1975-1976 in deciding whether or not to prosecute than is applied today and that 

therefore we should not attempt to assess the propriety of the Deputy's decision in 1975-

1976 on the basis of today's standard. 

It is clear, however, from the police reports and from the testimony of Detective Hillier at the 

Hughes Inquiry, that the police investigation in 1975-1976 had not been completed. The 

Deputy Minister would have been aware of this. I am satisfied, that without there having been 

a complete police investigation and a proper assessment of the evidence then obtained, there 

should be no presumption that the decision not to prosecute was made properly in 

accordance with the exercise of prosecutorial discretion. 

There is also evidence that the decision not to prosecute Douglas Kenny was made not with 

respect to him specifically, but with respect to the group of Christian Brothers at Mount 
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Cashel, of whom he was one. I am satisfied that, without completing the investigation, there 

could have been no full and proper assessment of the evidence against the Accused, even 

though there was to some extent an addressing of individual cases by the Deputy Minister in 

that he indicated some Brothers should leave the Province while the accused merely was to 

remain away from Mount Cashel. 

The refusal to allow Detective Hillier to interview Douglas Kenny or to complete his 

investigation supports the conclusion that the determination not to prosecute was made with 

respect to the group. 

In R. v. English et al. (1989), 79 Nfld. & P.E.I.R. 181; 246 A.P.R. 181, Noel, J., stated, at p. 

183: 

"A fair assessment of the facts stated leads to the conclusion that the inordinately long 
delay in laying the informations resulted from arrangements made between the 
Provincial Superior and the Deputy Minister, and that the decision to terminate the 

[Page 343] 

investigation and to take no further action was not made, in good faith, without fear, 
favour or affection in the administration of justice but for other reasons." 

While there was not the same evidence before me as was considered by Noel, L, I find no 

reason to disagree with that assessment. 

The evidence of Detective Hillier was that there had been an extremely exceptional 

interference with his investigation in 1975. The police investigations in 1982-1983 and 1989-

1990, which were resolved without prosecutions, saw no interference. I am not satisfied that 

there was any improper exercise of prosecutorial discretion in the two latter investigations. 

In all these circumstances I find that, whatever the test for exercising prosecutional discretion in 

1975-1976, there is sufficient evidence to conclude that the decision not to prosecute in 1975-

1976 was not merely the exercise of proper prosecutorial discretion. Accordingly, I conclude 

that there would not, merely because of the initial decision not to prosecute, be any abuse 

of process or breach of Charter rights to proceed now to trial. To so proceed would not offend 

the community's sense of fair play and decency or be considered oppressive or vexatious. It 

might be different if an agreement had been made with the accused not to prosecute, in 

return for some concession by him. But that is not the case here. See R. v. French (No. 2), 
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R. v. W.G.G. (1990), 85 Nfld. & P.E.I.R. 91; 266 A.P.R. 91 (Nfld. C.A.) and R. v. E.D. 

(1990), 30 O.A.C. 13 (CA.). 

5. Delay 

(a) Law 

While the accused concedes that pretrial delay in itself does not necessarily involve a 

violation of Charter rights, the accused here asserts that, where the actions of the Crown 

caused the delay, this, taken with the other factors in the case, constitutes an abuse of 

process. The accused relies upon the statement of Ewaschuk, J., in R. v. Boron (1983), 

36 C.R.(3d) 329 (Ont. H. Ct.), at p. 337: 

"... I do not foreclose the exceptional case where the time in considering unreasonable 
delay may run from a period prior to a formal charge. In such case, an affirmative finding 
would be required to the effect that government officials deliberately refrained from laying 
a charge so as to prejudice intentionally an accused from later making full answer and 
defence." 

In R. v. Askov, Hussey, Melo & Gugliotta, [1990] 2 S.C.R. 1199; 113 N.R. 241; 42 O.A.C. 81; 

59 C.C.C.(3d) 449; 79 C.R.(3d) 273, Cory, J., speaking for the majority on post—charge delay 

emphasized the reasons for the importance of a speedy resolution of criminal matters: 

"There can be no doubt that memories fade with time. Witnesses are likely to be more 
reliable testifying to events in the immediate past, as opposed to events that transpired 
many months or even years before the trial. Not only is there an erosion of the 
witnesses' memory with the passage of time, but there is bound to be an erosion of the 
witnesses themselves. Witnesses are people; they are moved out of the country by their 
employer; or for reasons related to family or work they move from the east coast to the 
west coast; they become sick and unable to testify in court; they are involved in 
debilitating accidents; they die, and their testimony is forever lost. (p. 298 (C.R.)). 

[Page 344] 

"Delays attributable to the actions of the Crown or its officers will weigh in favour of the 
accused." (p. 300 (C.R.)). 

In W.K.L. the Supreme Court of Canada held that delay in charging and prosecuting an 

individual cannot, in itself, justify staying the proceedings as an abuse of process at common 

law and the Charter does not insulate persons from prosecution solely on the basis of the 

time that has passed between the commission of the offence and the laying of the 

charge. The question to consider is whether delay has prevented a fair trial. 

(b) Submissions And Analysis 
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Defence counsel submits that the rationale of Askov applies to pre-charge delay as well as 

to post-charge delay. The accused submits that, since it was decisions of the Crown which 

brought about the delay, the onus should lie upon the Crown to justify the delay and, in the 

absence of such justification, it should be presumed that the accused has been prejudiced. I 

do not accept, in view of Mack and W.K.L. that Askov means that the onus shifts to the Crown 

to show that an accused has not been prejudiced by pre-charge delay. The reference in 

Askov to the "irrebuttable prejudice" resulting from delay I believe referred to the restrictions 

on liberty, the embarrassment and sense of shame and the general pressure placed on a 

person between the time of the charge and the time of his trial. Those factors are not 

present in pre-charge delay, particularly, where, as here, the accused says that he initially 

knew nothing about the accusations made against him in 1975. See, French (No. 2). 

The accused submits that, in any event, he has proven prejudice from the delay in this case. 

He has referred to several individuals at Mount Cashel, now deceased, who might have been 

potential witnesses. I am not satisfied that the Bursar, the two night watchman, and 

Douglas Kenny's secretary, all of whom are now dead, or the house mother who has lost 

her recollection of events before 1976, would have been material witnesses with respect to 

any of the charges, much less all of them. Neither am I satisfied that lost documents, such as 

pool records, would be material evidence at trial, if available. If during the trial the evidence 

with respect to a particular charge indicates that the accused may be prejudiced by the 

unavailability of witnesses, or documentary evidence, an application for a stay can be raised 

at that time. I conclude, however, that the present application is premature. This approach 

was followed by Cameron, J., in Burke where she cited R. v. Ford (1989), 31 O.A.C. 377; 69 

C.R.(3d) 92 (C.A.) R. v. W.G.G. (1990), 85 Nfld. & P.E.I.R. 91; 266 A.P.R. 91 (Nfld. C.A.) and 

R. v. E.D. 

The deaths of the Deputy Minister and Assistant Chief of Police and the failed recollection of 

the Chief of Police of 19751976, has not been shown to deprive the accused of any evidence 

material to the charges laid. Their evidence would be material in explaining why the 

decision to not prosecute was taken in 1975-1976 but this gap in the evidence does not 

in my opinion affect the ability of the accused to obtain a fair trial. 

The accused has submitted that prejudice is shown by the fact that rules requiring 

corroboration of evidence, if the trial had occurred in or shortly after 1976, are no longer 
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applicable and the accused now faces the potential of being tried and convicted upon 

uncorroborated evidence. Until the evidence is heard at trial I am unable to say whether or 

not corroboration will be an issue. If it is, the submission may be raised 

[Page 345] 

again at that time. I find it now premature. See, W.G.G. 

6. Hughes Inquiry 

(a) Law 

In Starr et al. v. Houlden, [1990] 1 S.C.R. 1366; 110 N.R. 81; 41 O.A.C. 161; 55 C.C.C.(3d) 

472; 68 D.L.R.(4th) 641, a provincial commission of inquiry was held ultra vires the province 

because it was in pith and substance a matter related to criminal law and criminal procedure 

under the exclusive jurisdiction of Parliament pursuant to s. 91(27) of the Constitution Act, 

1867. Lamer, J., at p. 656 (D.L.R.), speaking for the majority, stated: 

"Although it may not have intended this result, the province has created an inquiry that 
in substance serves as a substitute police investigation and preliminary inquiry 
..." 

Lamer, J., noted that the terms of reference specifically named Patricia Starr and that, while 

public officials were involved within the scope of the inquiry, the investigation of them was 

defined in terms of whether they had dealings with Starr and was therefore incidental to 

the main focus of the commissioner's mandate. Lamer, J., stated that all the surrounding 

circumstances of the establishment of the inquiry, as well as the terms of reference 

themselves, should be considered to determine whether in pith and substance the inquiry 

deals with a legitimate provincial concern. At page 671 (D.L.R.), he stated: 

"... it is not necessary for the Commissioner to make findings of guilty in the true 
sense of the word for the inquiry to be ultra vires the province. It suffices if the inquiry is, 
in effect, a substitute police investigation and preliminary inquiry into a specific allegation of 
criminal conduct by named, private citizens. In my view, the investigation the commissioner 
is asked to undertake, and the findings of fact he will make as a result of his investigation 
place him in a similar position as a judge conducting a preliminary inquiry under s. 535 of 
the Criminal Code ..." 

In Nelles et al. v. Grange et al. (1984), 3 O.A.C. 40 (C.A.), at p. 44, the Court of Appeal 

stated: 
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"A public inquiry is not the means by which investigations are carried out with respect to 
the commission of particular crimes ... Such an inquiry is a coercive procedure and is 
quite incompatible with our notion of justice in the investigation of a particular crime and the 
determination of actual or probable criminal or civil responsibility." 

In O'Hara and Kirkbride v. British Columbia, [1987) 2 S.C.R. 591; 80 N.R. 127; 19 B.C.L.R. 

273, a provincial inquiry was upheld as being intra vires. Dickson, C.J.C., stated, at pp. 287-288 

(B.C.L.R.): 

"A certain degree of overlapping is implicit in the grant to the provinces of legislative 
authority in respect of the administration of justice and in the grant to Parliament of 
legislative authority in respect of criminal law and criminal procedure. A matter may well fall 
within the legitimate concern of a provincial legislature as pertaining to the administration of 
justice, and may, for another purpose, fall within the scope of federal jurisdiction over criminal 
law and criminal procedure ... A province has a valid and legitimate constitutional interest in 
determining the nature, source and reasons for inappropriate and possibly criminal activities 
engaged in by members 

[Page 346] 

of police forces under its jurisdiction. At stake is the management of the means by which 
justice is administered in the province. That such activity may later form the basis of a 
criminal charge and thus engage federal interests in criminal law and criminal procedure 
does not, in my view, undermine this basic principle ... the present inquiry is aimed at 
getting to the bottom of an incident of police misconduct which has undermined the proper 
administration of justice. ... The inquiry is mandated to investigate alleged acts of 
wrongdoing for purposes different than those which underlie criminal law and criminal 
procedure. the purpose of the inquiry is not to determine criminal responsibility. As such, 
it is no different than a coroner's inquiry, the constitutionality of which was affirmed by 
this court in Faber ..." 

Dickson, C.J.C., went on to discuss two limits to a province's jurisdiction, namely, that a 

province may not interfere with federal interests in the enactment of and provision for a 

uniform system of criminal justice in the country and, secondly, that neither a province nor 

Parliament may infringe the Charter rights of Canadian citizens in establishing inquiries. 

"... neither a province nor Parliament may infringe the rights of Canadian citizens in 
establishing inquiries of this sort.... neither level of government may establish and 
insist upon procedures which infringe fundamental rights and freedoms, ..."(p. 288 
(B.C.L.R.)). 

In Starr, at pp. 665-666 (D.L.R.), Lamer, J., distinguished O'Hara by noting that there was no 

ongoing independent police investigation of possible criminal charges in that case. 

Nevertheless, Lamer, J., interpreted O'Hara as: 

"... a clear affirmation of the view that the pith and substance of a commission must be 
firmly anchored to a provincial head of power, and that it cannot be used either 
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purposely or through its effect, as a means to investigate and determine the criminal 
responsibility of specific individuals for specific offenses." (p. 666 (D.L.R.)). 

Starr was followed in Castle et al. v. Saskatchewan, [1990] 6 W.W.R. 354; 87 iask.R. 35 

(Q.B.), which concluded that a Saskatchewan Commission of Inquiry was ultra vires, giving as 

one of its reasons: 

"The additional term of reference added to the scope of the inquiry ... quite clearly is 
designed to investigate the very same matters which are the subject of the police 
investigation ... and which were the basis for the search warrant ... That term of 
reference can be viewed in no other manner than as authorizing a parallel investigation 
..." (p. 368 (W.W.R.)). 

(b) Submissions And Analysis 

The accused submits that the terms of reference, or, alternatively, the operation and effect of 

the Hughes Inquiry carried the Inquiry outside areas of provincial jurisdiction and that, 

therefore, the Crown cannot rely upon s. 1 of the Charter so as to claim that any impact 

upon the rights and freedoms of the accused are "reasonable limits prescribed by law", that 

is, by the Public Enquiries Act, R.S.N. 1970, c. 314. The accused submits, and I agree, that s. 

1 means prescribed by law that is within the jurisdiction of a provincial or federal government. 

The accused submits that, while the Terms of Reference of the Hughes Inquiry did not name 

individuals as such, they specifically required an investigation into an earlier investigation by 

the Royal Newfoundland Constabulary into "a complaint or complaints of child abuse alleged 

to have 

[Page 347] 

been committed at Mount Cashel". They further required an investigation into: 

(a) whether either or both police reports contained sufficient information to cause the 
Royal Newfoundland Constabulary to swear informations alleging breaches of the 
Criminal Code against any person or persons; 
(b) whether any bargain was made by any person acting on behalf of the Crown or the 
police with any member or members of the Irish Christian Brothers or any other person 
not to proceed with criminal charges and, if so, the terms of such bargain. 

Defence counsel submits that, since the police reports in question named Douglas Kenny as 

being involved, the Commission was therefore clearly required to focus on certain individual 

members of the Christian Brothers, including Douglas Kenny, since for there to be abuse there 

have to be abusers. Accordingly, submits the accused, individuals had to be identified and 

singled out. The accused submits, therefore, that it was fundamental to the focus of the 
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Inquiry that sexual and physical abuse by Christian Brothers be proven to have occurred. 

In that sense, says the accused, criminal activity at Mount Cashel by Christian Brothers 

named in the police reports was essential to the Inquiry. 

The ultra vires use of provincial inquiry power may at times be relevant in determining 

abuse of process in that it may be evidence of improper motive on the part of Crown officials. 

Here, however, the evidence of the former Director of Public Prosecutions, Robert Hyslop, 

and the evidence of the Minister of Justice, the Honourable Paul Dicks, has satisfied me that 

there were legitimate reasons for the Crown setting up the Hughes Inquiry. These were, first, 

to restore confidence in the administration of justice and ensure that proper policies and 

practices were being followed in the laying of charges and, second, to ensure that if there 

had been child abuse in the years leading up to 1975, that the other children were not now 

being put at risk. 

The Hughes Inquiry, in my opinion, was not created for the purpose of determining criminal 

liability or to bypass the protection accorded to an accused by the Criminal Code, which 

would have been ultra vires the province, as a matter relating to criminal law and criminal 

procedure. As I stated earlier, I believe the Inquiry had legitimate objectives which fall within 

provincial jurisdiction. The present case can be distinguished from Starr in that the terms of 

reference of the Starr Inquiry were aimed specifically at an investigation of the activities of 

Starr, while any investigation of the activities of the accused during the Hughes Inquiry were 

incidental to the main activity of the Inquiry, namely, investigation of the policies and practices 

of the Royal Newfoundland Constabulary in the laying of charges. Neither, in my opinion, did 

the provincial executive, by the terms of reference, "establish and insist upon procedures 

which infringe fundamental rights and freedoms", to use the words of Dickson, C.J.C., in 

O'Hara (p. 288 (B.C.L.R.)). I conclude that the terms of reference of the Hughes Inquiry were 

within the jurisdiction of the Province to set. They were very similar in purpose to those in 

O'Hara. 

As Lamer, C.J.C., stated in Starr, in considering whether an inquiry is intra vires a province, it 

is also important to look at the effects of the inquiry upon the fundamental rights and freedoms 

of the accused in terms of how these effects might have affected the ability of the accused to 

obtain a fair trial. I 

[Page 348] 
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believe my present task is to examine the consequences for the accused from the 

Inquiry. 

The accused submits that the Crown, by reversing its earlier decision not to complete the 

investigation concerning Mount Cashel and by the Crown's creation of the Hughes Inquiry, 

wrongly and improperly: 

(a)  the Hughes Inquiry knowing that it would conduct its Inquiry in public with 
unprecedented media attention, into subject matter which was directly related to the 
ongoing reopened police investigation involving Christian Brothers, including the accused; 
(b) specifically required the Hughes Inquiry to operate at the same time as, and 
pa ra l l e l  t o ,  t he  ongo ing  po l i ce  reinvestigation and the progress of the criminal 
trials of Christian Brothers, including the accused; 
(c) assigned too broad a mandate to the Hughes Inquiry or, when it became apparent 
that the mandate of the Hughes Inquiry was being interpreted by the Commissioner and 
counsel in too broad a fashion, failed or refused to seek to amend and restrict in a 
timely and expeditious manner the powers and terms of reference of the 
Inquiry, to ensure that the rights of accused persons to a fair trial were not 
prejudiced, until it was too late to matter; 
(d) conferred upon the Hughes Inquiry powers that permitted the Inquiry to create an 
official record of the hearings in the form of live and videotaped television coverage, 
thereby permitting coverage of all of the explicit allegations against the accused to be 
made in the most extensive and high profile, public matter possible, resulting in an 
extremely high percentage of the general public in the St. John's area being 
convinced of the guilt of the accused; 
(e) by government directive required the Royal Newfoundland Constabulary and all 
government departments to co—operate fully with the Hughes Commission, thereby 
creating an interface of police and commission investigations which resulted in the police 
being accountable to report to the Commission the progress of their investigations; and 
resulted in the police adopting mirror methods of procedure, scope and techniques 
similar to that of the Commission; which resulted in a sharing of information and 
intelligence with respect to the identification, location and contact of witnesses and 
complainants; and developed an interlocking system of cooperation with respect to the 
processing and sharing of facilities and resources and with respect to accessing 
witnesses, complainants and intelligence thereby rendering to the police a very valuable 
assistance and service in the conduct of their investigation leading to further charges 
against those already charged, including the accused; 
(f) by allowing the Hughes Inquiry to examine those complainants who had laid criminal 
charges against the accused or to examine those complainants who, while not  at  the 
t ime of  test i fy ing,  but  subsequently, charged the accused with criminal offenses of 
sexual assault and by allowing potential Crown witnesses to those charges to testify 
in an open, unrestricted manner on live television, without Court applied rules of 
evidence, without publication bans of names or details, without normal criminal 
procedural safeguards applied to the admission of evidence generally, constituted in the 
collective mind of the community a substitute preliminary inquiry creating a community 
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expectation of a trial being procedural only with its primary task to fix punishment on the 
guilty; 

[Page 349] 

(g) By failing to issue directives or controls directing the police investigation to remain 
separate, apart and independent from the Commission investigation and by issuing a 
government directive to, in fact, co-operate with the commission, the Crown was 
negligent in its responsibility to ensure an independent, separate police investigation, 
resulting in the police investigation benefiting greatly from the operation of the Hughes 
Commission to the detriment of those charged. 

The accused submits that the Crown's actions or inaction, in addition to generating the alleged 

excessive publicity previously referred to, also had the following specific consequences which 

detract from the ability of the accused to obtain a fair trial, namely: 

(a) the accused was deprived of the benefit of the nonpublication ban at his preliminary 
inquiry because specific allegations of sexual abuse against the accused had been 
reported widely through the Hughes Inquiry; 
(b) news reports of such allegations were privileged because they came from evidence 
presented at the Inquiry, thereby removing any restraint that might otherwise have 
existed respecting the reporting of allegations defamatory of the accused; 
(c) the relaxed rules of evidence in proceedings before the Hughes Inquiry meant that the 
accused could not obtain the same protections as would be available at trial; 
(d) during the course of the Inquiry, witnesses who are also complainants in the criminal 
charges against the accused were, prior to testifying at the Inquiry, shown written 
statements and records prepared by others and were shown videotaped testimony of 
other witnesses and participated in preparation meetings with Commission 
investigators and/or Counsel, resulting in the assimilation of information from a 
variety of courses, leading to testimony that was not based solely on the witnesses' 
own recollection and thereby now making it extremely difficult, if not impossible, for 
Defence counsel at the criminal trials to determine on cross-examination as to credit 
what evidence is the witnesses' own recollection and what is the recollection of others. 

With respect to the interface of police end Commission investigations, I do not accept the 

submission of the accused that the Commission was a parallel investigation which gave 

an unfair advantage to the Crown or intruded into the Federal Government area of 

jurisdiction. There is no evidence that any of the charges would not -rave been laid but 

for the setting up of the -Hughes Inquiry. Neither is there any evidence that any specific 

evidence concerning he allegations against the accused was )obtained because of the 

Hughes Inquiry or hat such evidence would not have been )obtained if the Hughes Inquiry 

had not been treated. 
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The evidence satisfies me that there was operational co-operation between the )police and 

Commission investigators in order o avoid duplication of effort and unnecessary expense. But 

I am satisfied from the evidence of Mr. Orser, the Commission investigator, and from the 

police officers who testified, that the Royal Newfoundland Donstabulary conducted its own 

investigaion, separate and independent of the commission investigation. Any assistance 

)obtained from Commission investigators was )f an administrative nature only; for 

:example, the accessing of documents of 

[Page 350] 

various government departments which had been collected and organized by the Com-

mission, the obtaining of addresses of potential witnesses which had been obtained by the 

Commission and the accessing of potential witnesses when they had been brought to St. 

John's by the Commission. 

Police investigators were notified when Commission counsel had arranged for the 

presence in St. John's of individuals who might be witnesses at criminal trials. The police then 

contacted these individuals and arranged for interviews. This avoided the necessity of the 

police themselves making travel arrangement in order to contact witnesses outside of 

the province. 

I accept that the police investigators benefited from the use of Commission resources. I am 

not satisfied that this amount of co-operation between the police and the Commission resulted 

in an unfair advantage to the Crown or resulted in the Commission falling into an area of 

exclusive federal jurisdiction or otherwise exceeding its jurisdiction. The evidence does not 

support the submission of the accused that the Hughes Commission was in effect a substitute 

police investigation and preliminary inquiry. Neither does it support the submission that the 

police were accountable to the Commission. 

With respect to any interference with the ability of defence counsel at trial to establish, on 

cross-examination, what evidence is the witness's own recollection and what is the 

recollection of others, I believe this is a matter going to the credibility of witnesses, something 

which can be raised at the trial and upon which the jury will assess credibility. It is not 

something which causes the Commission to exceed the jurisdiction given it by the Province. 
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The extent of the explicit and graphic testimony with respect to specific allegations which were 

or could be the subject of criminal charges causes me concern. I am satisfied that the 

extent of the explicit detail of the evidence presented at the Hughes Inquiry on matters subject 

to police investigation, was a surprise to Department of Justice officials. The then Deputy 

Attorney General testified that at a meeting on August 15, 1989, he understood that 

assurances had been given by Commission counsel that they did not intend to focus on 

specific allegations which would be matters subject to police investigation. The Deputy 

testified that, by October 18, 1989, following the testimony of one complainant against the 

accused, he was sufficiently concerned about the effect of pre-trial publicity on the trials of 

those who might be charged with respect to incidents at Mount Cashel that he drafted and 

signed a letter addressed to Commission counsel, expressing his concerns. 

Prior to sending the letter the Deputy wished it to have it reviewed by the Director of Public 

Prosecutions and by the Minister of Justice for their comments. Before the comments of the 

Minister were obtained, the letter was sent to the Commission counsel offices in error by the 

secretary to the Director of Public Prosecutions. When the Deputy called the same day 

to have the letter intercepted, he was informed by the Executive Director of the Commission 

that the letter had never arrived. Attempts were then made to track it down. 

Eventually another letter, identical to the first but dated October 27, was delivered on October 

27th to Commission counsel. The letter was not, however, in fact brought to the attention of 

the Commissioner himself until November 17, 1989. 

The evidence indicates that, once the concerns of the Deputy Attorney General had been 

brought to the attention of the Commissioner, subsequent evidence presented 

[Page 351] 

at the Inquiry was less explicit with respect to matters that were or could be the subject of 

criminal charges. By that time, however, six complainants against the accused had given 

explicit public testimony concerning their allegations. 

I do not believe the conduct of persons at the Hughes Inquiry had the effect, in the 

circumstances of this case, of bringing the entire Inquiry out of the area of provincial 

jurisdiction, although I believe their conduct must be considered conduct of the Crown since 

they were acting under the Crown's Commission. I am of the opinion, however, whether one 
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applies the test from R. y. Oakes, [1986] 1 S.C.R. 103; 65 N.R. 87; 14 O.A.C. 335; 24 

C.C.C.(3d) 321; 50 C.R.(3d) 1; 26 D.L.R.(4th) 200; 19 C.R.R. 308, that a law relied on by the 

Crown to justify infringement of Charter rights, must impair Charter rights no more than is 

necessary to accomplish its objective, or whether one treats the matter as purely the conduct 

of officials to which s. 1 of the Charter does not apply (see R. y. Therens, [1985] 1 

S.C.R. 613; [1985] 4 W.W.R. 286; 59 N.R. 122; 40 Sask.R. 122; 18 C.C.C.(3d) 481; 45 

C.R.(3d) 97; 18 D.L.R.(4th) 655; 32 M.V.R. 153, at p. 107 (C.R.)) the result is the same. The 

accused's Charter rights were infringed unjustifiably. 

I believe that the extensive publication of the testimony concerning allegations now the subject 

of criminal charges in this case has made it more difficult for the accused to obtain an impartial 

jury. In my opinion, the right to a fair trial by an impartial jury necessarily implies that an 

accused has the right to be free from excessive adverse publicity while his or her trial is 

pending. Otherwise the right to a jury trial could be rendered meaningless. See, L'Heureux-

Dubé, J., in Sherratt, at p. 259 (N.R.). 

If the conduct of persons at the Inquiry is considered prescribed by law (the Public 

Enquiries Act, under which the Hughes Inquiry was commissioned), I find that the 

publication of explicitly detailed testimony on specific allegations which were or probably 

would be the subject of criminal charges, went further than was necessary to achieve the 

objectives of the Commission. The Commission could have obtained the same information in 

hearings which were made subject to a nonpublication ban, or if necessary, in hearings 

closed to the public. 

I believe the publication of the explicit testimony infringed the accused's Charter rights to a fair 

trial by an impartial jury by making it more difficult for an impartial jury to be selected. I say 

this while recognizing the difficult task which Commission counsel and the Commission faced 

in carrying out their mandate. 

I must, therefore, determine whether a stay is the appropriate remedy under s. 24 of the 

Charter. 1 am not satisfied that a stay of proceedings is required because of the pretrial 

publicity. I believe that, while it is now a more difficult task, an impartial jury can probably be 

selected in this case and a fair trial can be obtained. It is not to be assumed that a person 

subjected to pre-trial publicity will necessarily be biased. See, Vermette. And while one of the 

expert witnesses went so far as to say that it would be impossible to obtain an impartial jury, 
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I accept the testimony of the other, more experienced, expert who merely testified that there 

was a very serious risk of that being the case. As earlier indicated, I believe that proper atten-

tion to the selection of triers and jurors, the proper use of challenge for cause and peremptory 

challenge procedures, and proper judicial instructions to the jurors at trial will neutralize that 

risk. 

Considering the sort of factors applied in Kokesch, I find, first that any adverse impact on the 

fairness of the trial from the pre-trial publicity can be neutralized by proper examination of 

the potential triers and potential jurors. Second, looking at the seriousness of the infringement 

of Charter rights, I find that, while the infringement was not necessary to permit the Inquiry 

to achieve its directives, there is no evidence that the infringement was committed in bad 

faith. On the contrary, it appears to have occurred only because of the excessive zeal of 

individuals trying to deal with a very serious situation. In these circumstances I do not find 

it necessary to employ a stay in order to dissociate the Court from outrageous conduct 

which it does not wish to condone. I do not believe that the administration of justice will suffer 

as a consequence of the trial proceeding. Indeed, looking at the final factor in Kokesch, I 

believe staying proceedings on such serious charges would cause greater disrepute for 

the administration of justice than proceeding. 

7.  Crown Fai lure To Protect Rights Of Accused 

(a) Submissions 

The accused submits that in the present case the Crown decided to sacrifice the individual 

rights of the accused to a fair trial in favour of what the Crown saw as the higher social 

goal of restoring public confidence in the administration of the criminal justice system. This 

submission is based to a large extent upon the letter written by the Deputy Attorney 

General on October 27, 1989, to Commission Counsel, in which, while expressing 

concern that the right to a fair trial of all accused be protected, the Deputy stated: 

"I do not wish to interfere with the mandate of the Inquiry as outlined in its terms of 
reference. As I have indicated in the past I am personally convinced that only a full and 
complete investigation and report will restore public confidence in the administration of 
the criminal justice system. This higher purpose must, I recognize, be facilitated, and it is 
possible that there will be a necessary consequential impact on individuals that is neither 
the goal of the Commission or the Attorney General." 
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The accused has also submitted that by virtue of an initial inclusion in the terms of reference of 

the Hughes Inquiry of a requirement that the Commissioner make recommendations with 

respect to compensation of victims, the Crown was impliedly presuming that there were, in 

fact, victims and that certain persons were guilty of committing such victimization. 

Also the accused points to statements by the Minister of Justice on or about November 18, 

1990, to the effect that his personal view was that the Government failed in its 

responsibilities to the children at Mount Cashel and that it was very clear that Government 

did not act to prevent further abuse when it was discovered. The Minister was quoted as 

saying that there was some liability of Government and that it was an obligation that the 

Government was prepared to deal with. On November 19, 1990 the Minister was quoted as 

saying that while the Government was prepared to pay its share of compensation to victims, 

the abusers themselves were the ones who should take responsibility for paying the majority 

of the compensation. 

On or about February 24, 1991, the solicitor representing the Crown at the Hughes Inquiry 

was quoted as stating to the media that the compensation claims of some former Mount 

Cashel residents may be settled by Government before the criminal charges against their 

alleged abusers were 

[Page 353] 

resolved in the courts. 

The accused submits that these comments with respect to compensation constitute an 

assumption by Government and a representation to the public that allegations being made 

against Christian Brothers, including the accused, are in fact truthful, thereby prejudicing the 

accused's case. 

In addition, the accused refers to statements of the Minister of Justice on or about March 10, 

1991, that if there was anything in the report of the Hughes Inquiry that might tend to 

prejudice pending trials, the Government might have to hold back the report. The accused 

submits that the clear implication to the public is that the report, which is now being withheld, 

does contain material which concludes that the accused has been guilty of wrong doing and 

that, therefore, the accused's right to a fair trial has been prejudiced. 
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The accused also submits that there were prejudicial comments by the Premier of 

Newfoundland, in the House of Assembly, on November 20, 1989, including the statement 

concerning residents of Mount Cashel: 

"... whatever was done to those young people who have been giving evidence was a 
crime, a clear crime, no question about it! It was a criminal offence to treat those people 
in that way." 

(b) Law 

In the Motor Vehicle Act Reference Lamer, J., referred to various sections of the Charter as: 

"... essential elements of a system for the administration of justice which is founded upon 
a belief in the 'dignity and worth of the human person' ... and on 'the rule of law'." 

He went on to suggest that there was a common thread running through the sections 

which "must guide us in determining the scope and content of 'principles of funda-

mental justice'. 

In Quebec Association of Protestant School Boards et al. v. A.G. of Quebec et al. (1982), 

140 D.L.R.(3d) 33 (Que. Sup. Ct.), at p. 64, Deschênes, C.J., said this of the province's 

argument that it had a collective right to direct education policy: 

"In fact, Quebec's argument is based on a totalitarian conception of society to which the 
court does not subscribe. Human beings, are, to us, of paramount importance and 
nothing should be allowed to diminish the respect due to them. Other societies place 
the collectivity above the individual. They use the Kolkhoze steam roller and see 
merit only in the collective result even if some individuals are left by the wayside in the 
process. 
"This concept of society has never taken root here ... and this court will not honour it 
with its approval." 

The Quebec Court of Appeal's decision was affirmed by the Supreme Court of Canada, 

[1984] 2 S.C.R. 66; 54 N.R. 196, without disapproving of the foregoing comments. 

In R. v. Morgentaler, Smolling and Scott, [1988] 1 S.C.R. 30; 82 N.R. 1; 26 O.A.C. 1; 44 

D.L.R.(4th) 385; 37 C.C.C.(3d) 449; 62 C.R.(3d) 1, at 102, Wilson, L, for the Supreme 

Court of Canada explained the position of the individual within society as follows: 

"The Charter is predicated on a particular conception of the place of the individual in 
[Page 354] 

society. An individual is not a totally independent entity disconnected from the society in 
which he or she lives. Neither, however, is the individual a mere cog in an impersonal 
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machine in which his or her values, goals and aspirations are subordinated to those of 
the collectivity. The individual is a bit of both. The Charter reflects this reality by leaving a 
wide range of activities and decisions open to legitimate government control while at 
the same time placing limits on the proper scope of that control." 

McLellan, J., in R. v. Kearney (N.B.—T.D.) (July 22, 1991) [to be reported in N.B.R.(2d)], 

granted a stay of proceedings to a person charged with 13 sex offenses against five 

females because the Deputy Attorney General of the Province of New Brunswick, after 

speaking to the Attorney General, had terminated the employment of the accused, a Crown 

Prosecutor, before the conclusion of his trial. 

Finding that the Attorney General and Deputy Attorney General had committed an abuse of 

process or an infringement of the accused's rights to fundamental justice and the 

presumption of innocence under ss. 7 and 11(d) of the Charter, McLellan, J., stated at 

pp. 8-10: 

"... the Attorney General and the Deputy Attorney General have a duty to uphold the 
fundamental rights of the presumption of innocence and the right of a fair trial. 
"... I find that the Attorney General and his Deputy by firing the accused and the 
comments to the media by the Attorney General 'tended to make the accused 
appear guilty' and 'tended to interfere with the due course of justice'. Thus the chief law 
officer of the province and his deputy not only failed in their duty to uphold the 
fundamental rights of the presumption of innocence and the right to a fair trial but also 
actively undermined those rights." 

McLellan, J., concluded that the normal procedural safeguards to ensure an accused a 

fair trial in the face of pretrial publicity (such as the jurors' oath, judges' instructions, the jury 

selection process and change of venue) were not adequate in the circumstances. He 

distinguished Vermette on the basis that there was no evidence that the Attorney General 

had committed an abuse of process. The remarks in Vermette had been made by the 

premier. 

(c) Analysis 

While it might be possible in certain cases for the Crown to establish that individual rights 

could not be protected unless public confidence in the administration of the criminal justice 

system was maintained or restored, I have not been satisfied on the evidence in this case that 

the administration of justice was so fundamentally threatened as to justify interfering with the 

accused's right to a fair trial. However, for the reasons already stated, I have not been 

19
91

 C
an

LI
I 2

73
8 

(N
L 

S
C

T
D

)



 

 

satisfied that there was such a breach of the accused's right to a fair trial in this case as 

would justify a stay of proceedings. 

Also, I believe the defence's interpretation of the Deputy Attorney General's letter of October 

27, 1989, distorts the main thrust of that letter. Mr. Thistle testified, and it should have been 

apparent from the letter, that his main concern was that the rights of accused to a fair trial be 

respected. He was not writing the letter to encourage the Commission to interfere with those 

rights. 

With respect to the comments of Crown officials on the matter of compensation, the Minister 

of Justice and the Crown's 

[Page 355] 

solicitor have both testified and explained that their quotes were in some cases taken out of 

context. With respect to the withholding of the report of the Hughes Inquiry, the Minister of 

Justice issued another statement, before the report was received by Government, saying that 

the report would be withheld until after the trials, no matter what its contents. This statement 

removed any possible prejudice to the accused on this point. I am not satisfied that the actual 

statements of these Crown officials created the perceptions in the public that the accused 

submits. Even if they did, I believe that here again there is a matter to be dealt with by the 

triers on jury selection in order to determine whether an impartial jury can be obtained. 

With respect to the premier's comments I do not accept that his general references to crimes 

having been committed at Mount Cashel would be taken by the public as implying guilt of the 

accused. 

I believe that the Kearney case should be distinguished because in that case any reasonable 

person could find a direct implication from the actions of the Attorney General and Deputy 

Attorney General that the accused was guilty. In the present case, however, I do not find on 

the evidence that there was any statement made by the Premier, Attorney General, the 

Deputy Attorney General, Crown Counsel or indeed by any Crown official from which any 

reasonable person would have inferred that Crown officials believed Douglas Kenny to be 

guilty. If I am wrong on this point, I believe that, in any event Vermette shows that a stay would 

be premature at this time. 

19
91

 C
an

LI
I 2

73
8 

(N
L 

S
C

T
D

)



 

 

The accused has also submitted that there were improper political motives for reopening the 

1975-19 investigation. As stated earlier, I am satisfied that Mr. Hyslop had two legitimate 

motives for reopening the investigation, namely, to ensure that proper policies and 

practices were being followed by the Royal Newfoundland Constabulary in the 

laying of  charges and, secondly,  to ensure that if there had been incidents of 

sexual abuse against children in the past that other children were not presently being 

put at risk. 

8. The Cumulative Effect Of Crown Actions 

The accused submits that the present is not simply a case where one clement, such 

as delay, is raised and relied on in support of a claim of an abuse of process or 

Charter violat ion. Neither is i t  s imply a case of extensive pretr ial publicity, 

submits the accused. Instead, the present application is based upon a number of 

different actions or inactions of the Crown which the accused alleges had a 

cumulative effect of prejudicing the accused's ability to obtain a fair trial. 

I  have considered the cumulative effect of al l  of  the matters raised by the 

accused on this application. As earlier stated, there has been an infringement of the 

accused's Charter rights because of the excessive pretrial publicity but I am not 

satisfied that an impartial jury cannot be selected. In the circumstances of this case, 

considering all matters complained of by the accused and their cumulative effect, I 

cannot say that to proceed would be a violation of the fundamental principles of 

justice which underlie the community 's sense of  fa ir  p lay and decency or would 

be considered oppressive or vexatious so as to warrant a stay. 

9. Disposition 

There has been no abuse of process established to my satisfaction. I find that 

there has been an infringement of the accused's Charter right to a fair trial because 

[Page 356] 

of the publication of the explicit testimony before the Hughes Inquiry concerning the 

allegations which are the subject of criminal charges in this trial. This publicity has made it 

more difficult for the accused to obtain an impartial jury for the purpose of providing full 

answer and defence. 
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I am satisfied, however, that a fair trial is possible, with proper attention paid to the selection of 

triers, with proper challenge for cause and peremptory challenge procedures during jury 

selection and with proper judicial instructions during the trial. In these circumstances, a stay is 

not the appropriate remedy. I reserve judgment on the appropriate remedy for the breach of 

the accused's Charter rights which occurred. The parties have leave to make further 

submissions in this respect. There may, for example, be a claim in damages or for costs 

because of any additional expense incurred in dealing with preliminary application or 

extended jury selection. 

The application of Douglas Kenny for a stay of proceedings is dismissed with no order as to 

costs at this time. Costs may be raised on the issue of the remedy for the breach of 

Charter rights. 

Application dismissed. 

[ScanLII Collection] 
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