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GOODRIDGE C.J.N.:-The respondent, committed for trial on three counts of gross indecency, 

applied shortly before trial for an order staying proceedings against him on the basis that he 

had been denied his right to be tried within a reasonable time contrary to s. 11(b) of the 

Canadian Charter of Rights and Freedoms. Easton J. of the Trial Division heard the 

application and ordered a stay. The Crown brings this appeal from that order. 

Other issues were raised in the application before Easton J. but his decision to stay the 

proceeding eliminated the necessity to resolve the other issues and they were not raised on 

appeal. 

The facts 

On June 20, 1989, the respondent, who is a priest, was charged with three counts of gross 

indecency contrary to s. 157 of the Criminal Code, R.S.C. 1970, c. C-34. The acts with which 

the respondent was accused were alleged to have taken place in Newfoundland in 1983. He 

was arrested in Ontario and appeared in the Provincial Court at St. John's, Newfoundland, on 

June 29, 1989, when he was released on an undertaking to appear in the Provincial Court at 

Grand Bank on July 4, 1989. 

He appeared in court on that date and elected trial by judge and jury. The preliminary inquiry 

was set for November 28, 1989, and went ahead on that date. 

The transcript of the preliminary inquiry was completed on January 16, 1990. The respondent 

was scheduled to be arraigned in the Supreme Court of Newfoundland at Grand Bank on 

April 6, 1990. The arraignment was postponed at that time to October 22, 1990, and it was 

agreed that the trial would commence on that date. 

When the court offered that date for the commencement of the trial, counsel for the accused 

said "That is fine, my Lord". It was anticipated that the trial would take two days. 
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On October 18, 1990, the respondent filed an interlocutory application for a stay of 

proceedings on the basis that his s. 11(b) Charter right to trial within a reasonable time had 

been denied. 

The trial was then postponed and the hearing of the application took place on January 16, 

1991. The decision of Easton J. was filed on February 6, 1991. 

The trial, which was set for a date some nine months after the transcript was completed, did 

not take place. The application for a stay intervened. Further time naturally elapsed for the 

hearing of the respondent's application, for the rendering of a decision in respect thereof and 

for the preparation and hearing of the appeal. 

There is no indication that the judge either in court or in his room in the presence of counsel 

indicated that a date earlier than October 22, 1990, was not available; nor is there any 

indication that Crown counsel did not want an earlier date or that defence counsel did not 

want the later date. 

All the record shows is that October 22 and 23, 1990, were dates agreeable to the court and 

to Crown and defence counsel. 

Although the respondent was not present at the hearing on April 6, 1990, there has been no 

repudiation of the agreement by his counsel to the trial dates nor any suggestion that counsel 

was acting without authority. 

The trial judge in his decision considered that there had been an unreasonable delay in the 

trial of the respondent and that a stay of proceedings was the appropriate remedy. 

Code and Charter provisions 

The section of the Criminal Code under which the respondent was charged provides: 

157. Every one who commits an act of gross indecency with another person is guilty of 
an indictable offence and is liable to imprisonment for five years. 
The pertinent provisions of the Charter are ss. 11(b) and 24(l) which provide: 
11. Any person charged with an offence has the right (b) to be tried within a reasonable 
time; 
24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circumstances. 
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What is s. 11(b) all about? 

There are several judgments of the Supreme Court of Canada dealing with s. 11(b) of the 

Charter. The most recent of these cases are R. v. Askov (1990), 59 C.C.C. (3d) 449, 74 

D.L.R. (4th) 355, [1990] 2 S.C.R. 1199, and R. v. Morin (1992), 71 C.C.C. (3d) 1, [1992] 1 

S.C.R. 771, 12 C.R. (4th) 1. These cases outline the purpose of the section and the factors to 

be considered in determining whether the delay in bringing an accused person to trial is 

unreasonable. 

In Morin, Sopinka J. who gave the majority decision said [at p. 12]: 

The primary purpose of s. 11(b) is the protection of the individual rights of accused. A 
secondary interest of society as a whole has, however, been recognized by this court. I 
will address each of these interests and their interaction. 
The individual rights which the section seeks to protect are: (1) the right to security of the 
person; (2) the right to liberty, and (3) the right to a fair trial. 
The right to security of the person is protected in s. 11(b) by seeking to minimize the 
anxiety, concern and stigma of exposure to criminal proceedings. The right to liberty is 
protected by seeking to minimize exposure to the restrictions on liberty which result from 
pre-trial incarceration and restrictive bail conditions. The right to a fair trial is protected 
by attempting to ensure that proceedings take place while evidence is available and 
fresh. 
The secondary societal interest is most obvious when it parallels that of the accused. 
Society as a whole has an interest in seeing that the least fortunate of its citizens who 
are accused of crimes are treated humanely and fairly. In this respect trials held 
promptly enjoy the confidence of the public. 

The secondary interest was referred to by McLachlin J. in Morin as the ancillary public interest 

in prompt justice. 

Sopinka J. later in his decision said that the purpose of s. 11(b) is to expedite trials and 

minimize prejudice and not to avoid trial on the merits. McLachlin J., referring to R. v. Conway 

(1989), 49 C.C.C. (3d) 289 at p. 305, [1989] 1 S.C.R. 1659, 70 C.R. (3d) 209, said that it is 

the minimization of prejudice to the interests of the 

accused in security and a fair trial which has been held to be the main purpose of the s. 11(b) 

right. 

Counterbalancing the primary and secondary purpose is the societal interest that a person 

accused of a crime should be tried for that crime. Sopinka J. said that, as the seriousness of 

the crime increases, so does the societal demand that the accused be brought to trial. 
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The dominant feature of s. 11(b) is trial within a reasonable time. The primary purpose is to 

ensure that a person charged with a crime shall not have to endure undue prejudice. 

Prejudice is generally discussed in the light of the three rights just mentioned - the rights to 

security, liberty and a fair trial. On the question of prejudice, Cory J. in Askov at p. 484 said: 

There is a general, and in the case of very long delays an often virtually irrebuttable 
presumption of prejudice to the accused resulting from the passage of time. 
Where the Crown can demonstrate that there was no prejudice to the accused flowing 
from a delay, then such proof may serve to excuse the delay. It is also open to the 
accused to call evidence to demonstrate actual prejudice to strengthen his position that 
he has been prejudiced as a result of the delay. 

Some prejudice may be inferred; other prejudice must be proven by the accused. These types 

of prejudice may be classified as general prejudice and special prejudice. 

General prejudice is the type of prejudice that is inferred whenever a charge against a person 

is laid. The onus lies on the Crown to prove, in a particular case, that such prejudice should 

not be inferred or is less than might otherwise be inferred. 

Special prejudice is the type of prejudice that may not be inferred. The onus lies on the 

accused person to prove such prejudice. 

Special prejudice may be exemplified as follows. 

In the case of the right of security, there may be economic loss resulting from the loss of a job 

or the inability to procure a job because of the charge. There may be lost opportunity in some 

other field. 

In the case of the right to liberty, the conditions of bail, although apparently customary, may 

have had a more serious impact upon a particular accused person than would normally be 

expected or an accused person serving a sentence for another offence may have been 

denied the opportunity to apply for parole because of the charge pending against him. 

In the case of the right to a fair trial, a vital witness may have died or his evidence made 

unavailable for some other reason. An exhibit may have deteriorated. 

What is the period under review? 
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Sopinka J. in Morin stated that the period under review, ignoring appeal time, is from the 

laying of the information to the end of the trial. Many applications, including the one in this 

case, are made before trial. It is not always possible, therefore, to determine the time in 

manner suggested by Sopinka J. It probably makes little difference whether one takes the 

time from information to the beginning of the trial or to the end of it as long as there is 

consistency. The length of a trial is inherent and will not, in most cases, vary just because 

there has been a delay. 

Counsel for the respondent suggested that the period to be considered in this case is the 

period up to the date of the hearing of this appeal, a considerably longer period than that 

which was considered by Easton J. whose order is being reviewed in this appeal. 

He referred to R. v. Conway, supra, and R. v. Rahey (1987), 33 C.C.C. (3d) 289, 39 D.L.R. 

(4th) 481, [1987] 1 S.C.R. 588. In both of these cases the Supreme Court held that appeal 

time was to be taken into consideration in determining whether there has been a violation of 

the s. 11(b) right. 

In so holding, however, the Supreme Court did not find that a court of appeal, when 

considering an appeal from an application under s. 24(1) in respect of the s. 11(b) right, 

should add to the period which had been considered by the trial judge the further period that 

elapses to the time of appeal. 

All that the Court of Appeal can consider in this case is the period in question when the 

application was heard in the first instance and upon which the trial judge has adjudicated. 

Easton J. correctly identified the period as that from the laying of the information to the trial 

date. 

Time-lapse as a result of an appeal may be considered if there is an application under s. 

24(1) in respect of s. 11(b) of the Charter subsequent to that appeal. 

It might be added gratuitously that delay due to interlocutory processes and appeals in which 

the accused person is ultimately unsuccessful will generally weigh less heavily against the 

Crown than time-lapses due to procedures in which the accused is successful. (In the case of 

an unsuccessful appeal from the granting of a stay, there will, of course, be no subsequent 

proceeding.) 
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Interval time-lapses 

The interval time-lapses should be considered both separately and collectively. In Conway, 

L'Heureux-Dubé J. said at p. 307: 

In deciding a claim made under s. 11(b) of the Charter, the correct approach is in my 
view to evaluate the reasonableness of the over-all lapse of time. A piecemeal analysis 
is generally not appropriate. In a case where each individual period, taken in isolation 
from the others, may constitute a reasonable delay, the total period may nevertheless be 
unreasonable for the purpose of s. 11(b). The case of Rahey illustrates the point. While 
each adjournment initiated by the judge was for a short period, the accumulation of all 
19 adjournments over the span of 11 months was held to infringe s. 11(b). However, 
nothing prevents a court from focusing on specific time periods which may be significant 
in the over-all assessment, as going to the weight to give to specific delays, as opposed 
to their reasonableness. 

L'Heureux-Dubé J., while stating that a piecemeal analysis is generally not appropriate, 

acknowledges that nothing prevents the court from focusing on specific time-periods which 

may be significant in the over-all assessment. 

The conclusion to be drawn from this is that the over-all period is a dominant consideration 

but that a court may look at specific time-periods. 

In R. v. Bennett (1991), 64 C.C.C. (3d) 449 at p. 467, 6 C.R. (4th) 22, 7 C.R.R. (2d) 145 (Ont. 

C.A.), Arbour J.A. said: 

It is easy to lose sight of the importance of the total period of delay, particularly when 
engaged in an examination of the causes for various components of the total delay. A 
case may take too long to reach the preliminary inquiry, but then may be tried very 
expeditiously after committal, or vice versa. Ultimately, it is the reasonableness of the 
total period of time that has to be assessed, in the light of the reasons that explain its 
constituent parts. 

The Rahey case is perhaps not a good example. There were in that case repeated 

adjournments by the trial judge, each interval in itself being reasonable but the intervals 

collectively being unreasonable. 

In Conway there was a delay of over five years. The delay was due in part to the fact that 

there was a trial followed by an appeal in which a new trial was ordered. A second trial 

resulted in a mistrial. A stay of proceedings was ordered before the third trial took place. 

There was an appeal from the stay and, as a result of that, the order granting the stay was set 

aside. 
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The Supreme Court there reviewed the component times in assessing the over-all time. 

In the same way, this court, in considering this appeal, must look not only at the time which 

elapsed from the date of the information 

to the date when it was expected that the trial would commence but also at the component 

time-lapses at each interval. 

A view of the total time-lapse is, of course, necessary to determine its reasonableness. This 

view, however, has little significance unless one also views the interval time-lapses - the 

component parts of the total period. The total period may be unreasonable even though each 

component is itself reasonable. In contrast, the total period may be reasonable and yet a 

component of it unreasonable. 

An examination of the cases will reveal that most courts have looked not only at the total time-

lapse but also at the interval time-lapses. This is helpful and, in most cases, necessary in 

determining whether the total period is reasonable. 

Action of counsel on April 6, 1990 

Another point to be considered is the action of counsel for the respondent on April 6, 1990, 

when it was expected that the arraignment would take place. Counsel for the respondent on 

appeal attributes some significance to the fact that the respondent was not present on that 

date (because he could not afford the funds to travel to the province) and to the fact that the 

submissions of his counsel on that occasion were made without the benefit of the respondent 

being present and before the Askov decision. 

While there may be some significance to the fact that the April 6th hearing took place before 

the Askov decision, the other factors just mentioned are not significant. 

The legal system would be in a state of turmoil if the courts could not rely upon the positions 

taken by counsel for the parties appearing before them. When counsel are in court, their 

clients are in court. (There are times, of course, when the client must be personally present in 

court too.) When counsel speak, their clients speak. 
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There may be circumstances where a client may repudiate a position taken by his counsel in 

court. The respondent in this case does not contend that any circumstances exist which 

would entitle him to renounce the position taken by his counsel. He is therefore bound by it. 

Some time between the April 6th hearing and the October 22nd trial date, the accused 

retained other counsel. Counsel who appeared for him on the application before Easton J. 

and on the appeal was not the same counsel who appeared for him on April 6th. 

The approach 

The factors suggested by Sopinka J. in Morin to be considered in determining whether the 

time-lapse is unreasonable are the following [at p. 13]: 

1. the length of the delay; 
2. waiver of time periods; 
3. the reasons for the delay, including 

(a) inherent time requirements of the case; 
(b) actions of the accused; 
(c)  actions of the Crown, 
(d) limits on institutional resources, and 
(e) other reasons for delay, and 

4. prejudice to the accused. 
The approach suggested in Conway and followed by Sopinka J. in Morin is to assess the 

reasonableness of the time-lapse by reference to all of the other factors. Sopinka J. in Morin 

said [at p. 13]: "The judicial process referred to as `balancing' requires an examination of the 

length of delay and its evaluation in light of the other factors." 

He later said [at pp. 14-5]: 

The inquiry ... should only be undertaken if the period is of sufficient length to raise an 
issue as to its reasonableness. If the length of the delay is unexceptional, no inquiry is 
warranted and no explanation for the delay is called for unless the applicant is able to 
raise the issue of reasonableness of the period by reference to other factors such as 
prejudice. 

The counterbalancing factors are waiver, reasons for delay and prejudice. Of these, prejudice 

requires the greatest attention. That is the prime reason for the section. As the prejudice 

increases, so the period that is deemed to be unreasonable becomes shorter. That is not to 
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say, of course, that the time-lapses that a particular case reasonably demands will be 

abbreviated. It means only that there will be less tolerance to delay. 

It should be observed, too, that that which is exceptional will not necessarily be unreasonable 

and that which is unexceptional will not necessarily be reasonable. 

There is another factor mentioned by Sopinka J. in discussing the nature of the right but not 

listed. That is the societal interest in having an accused person tried. This interest, as noted, 

increases with the seriousness of the charge. It perhaps more properly should be considered 

in determining the relief that is to be provided. If, however, the relief to be provided on a 

successful application is confined to a stay, then the societal interest must 

necessarily be considered as a factor in assessing the reasonableness of the total time-lapse. 

At some point after a person has been charged with a crime, the reasonable time within which 

he must be tried will have expired and, if the sole remedy is to be a stay, the societal interest 

must yield to the Charter right. If a court may consider remedies other than a stay, the societal 

interest may not have to yield to the Charter right. 

It is not a matter of balancing the right of the accused to be tried within a reasonable time with 

the societal interest in having a person accused of a crime brought to trial. The right to be 

tried within a reasonable time is a constitutional right which is absolute. The variable is the 

time itself. In a particular case, what is reasonable may be longer than in another comparable 

case because the societal interest requires it. 

McLachlin J. in Morin took a different approach than Sopinka J. She suggested a two-step 

proposal. The first step was to determine whether a prima facie case for unreasonable delay 

had been made out by reference to the delay, waiver and reasons for delay. If a prima facie 

case is made out, the second step involves the assessment of the prejudice to the accused. 

One approach may not necessarily be better than the other. It is clear, however, that 

prejudice and time are on opposite sides of the scale in the balancing act. As the time 

increases or decreases, so does the prejudice increase or decrease; in contrast, as the 

prejudice increases or decreases, what is a reasonable time tends to decrease or increase. 

The question of whether a reasonable time has expired usually but not invariably arises 

before a trial ever takes place. In this case, for example, the prospective date of trial was 
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October 22, 1990. The respondent felt that, if the trial were not to commence until that date, it 

would not have been commenced until after a reasonable period of time had expired. His trial, 

he contended, would therefore be in violation of his s. 11(b) right and ought not to proceed. 

He would, on that basis, be entitled to a s. 24(l) remedy which, in his view, was a stay of 

proceedings. 

The time-lapse from information to trial or to the anticipated trial date must be exceptional. If it 

is not exceptional, as pointed out by Sopinka J. in Morin, no inquiry is warranted unless the 

accused is able to raise the issue of reasonableness of the period by reference to other 

factors such as prejudice. 

In practice, the issue will always be raised by the accused who will assert that the time-lapse 

is unreasonable, exceptional or not. The court will always have to consider the points raised 

by the 

accused. Undoubtedly, the smaller the time-lapse is, the greater will be the burden on the 

accused to establish unreasonableness. 

The issues 

Having disposed of these preliminary points, it is necessary now to turn to consideration of 

the principal issues before the court which are: 

A. whether the trial judge was in error in determining that the respondent was denied his right 

to be tried within a reasonable time, and 

B. if so, whether he was right in determining that the appropriate remedy was a stay of 

proceedings. 

A. Was the s. 11(b) right denied? 

It is time now to consider the various factors enumerated in Morin. 

1. Time-lapse 

A tabulation of the time intervals between the various procedural events and also of the total 

time accumulated to each procedural event is as follows: 
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Event 

Information 

First appearance 

Election 

Preliminary inquiry 

Transcript 

Bill of indictment & 

notice of arraignment 

Arraignment 

Trial date 

Date 

June 

20/89 

June 

29/89 

July 4/89 

Nov 28/89 

Jan. 16/90 

Mar. 

30/90 

Apr. 6/90 

Oct. 22/90 

Interval 

9 days 

5 days 

147 

days 

49 days 

73 days 

7 days 

199 

days 

Cumulative 

Total 

9 days 

14 days 

161 days 

210 days 

283 days 

290 days 

489 days 

The period to be considered in this case is from the laying of the information to the date set 

for trial. 

The length of a time-lapse is just a matter of calculation. The reasonableness of it must be 

considered in the light of the other factors. 

In this case, the Crown acknowledged that the period was exceptional. 

2. Waiver 

Sopinka J. in Morin said that if, by agreement or other conduct, the accused waived in whole 

or in part a time-lapse, that will either dispose of the matter or allow the period waived to be 

deducted. 

Waiver may be either express or implied. 

The position of the Crown in this appeal is that the respondent waived the delay in part by 

agreeing on April 6, 1990, to a trial date on October 22, 1990. The respondent takes the 
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position that this does not constitute a waiver. He referred to a passage from the decision of 

Sopinka J. in Morin which provides [at p. 15]: 

Waiver requires advertence to the act of release rather than mere inadvertence. If the 
mind of the accused or his or her counsel is not turned to the issue of waiver and is not 
aware of what his or her conduct signifies, then this conduct does not constitute waiver. 

That passage is part of a longer paragraph. The balance of the paragraph provides: 

Such conduct may be taken into account under the factor "actions of the accused" but it 
is not waiver. As I stated in Smith, supra, which was adopted in Askov, supra, consent to 
a trial date can give rise to an inference of waiver. This will not be so if consent to a date 
amounts to mere acquiescence in the inevitable. 

What Sopinka J. said in Smith at p. 109 was: 

Agreement by an accused to a future date will in most circumstances give rise to an 
inference that the accused waives his right to subsequently allege that an unreasonable 
delay has occurred. While silence cannot constitute waiver, agreeing to a future date for 
a trial or a preliminary inquiry would generally be characterized as more than silence. 
Therefore, absent other factors, waiver of the appellant's s. 11(b) rights might be inferred 
based on the foregoing circumstances. 

Easton J. referred to the above passage but, in finding that there was no waiver, quoted the 

following passage from Askov at p. 495: 

The term "waiver" indicates that a choice has been made between available options. 
When the entire record of the proceedings on the occasion when the last trial date was 
fixed is read, it becomes crystal clear that the appellants had no choice as to the date of 
the trial. The first available dates were given and allotted to these appellants. Unless 
some real option is available, there can be no choice exercised and as a result waiver is 
impossible. 
The silence of the appellants or their failure to raise an objection to a long delay is 
certainly not enough in the circumstances to infer waiver. Rather, the onus rests upon 
the Crown to demonstrate that the actions of the accused amounted to an agreement to 
the delay or waiver of their right. 

In Askov, counsel were offered dates that were expressed to be the earliest possible dates. 

There was no question there of the 

accused persons having a choice, of having to make a decision between two available 

options. 

In this case, the respondent had two available options. He could have accepted the date as in 

fact he did or he could have rejected the date and asked for an earlier date. What would have 

been the result of the exercise of the second option will perhaps never be known. 
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There is no suggestion anywhere on the record that the date of October 22nd was set 

because no earlier date was available. It was set because the trial judge suggested it and 

both parties agreed to it. 

The Askov decision had not been rendered at that time. The Charter was in force. Counsel for 

the respondent must be presumed to have been aware of its contents. There had been 

several Supreme Court of Canada decisions on the question of delay including Smith which 

had been decided only a few months earlier and which made it quite clear that agreement by 

an accused to a future date would in most circumstances give rise to an inference that the 

accused waives his right subsequently to allege that an unreasonable delay has occurred. 

The inference is there. It is up to the respondent to demonstrate that the circumstances are 

such that that waiver should not be drawn from the inference. 

The Morin decision, which was rendered after the decision of the trial judge in this matter, 

confirmed the views expressed in Smith on the question of waiver. 

An inference of waiver may be drawn from the fact that the respondent agreed through his 

counsel to the October 22nd date without protest and without asking for an earlier date. There 

is nothing on the record to preclude the drawing of that inference. 

Easton J. in his decision gives no indication as to why the trial date was set for October 22nd. 

He only notes that there is nothing in the transcript to indicate that an earlier date was made 

available. It can only be concluded that, of the 489 days from the laying of the information to 

the trial date, the 199 days from April 6, 1990, when the arraignment was scheduled to take 

place should not be counted against the Crown. 

I therefore disagree with the trial judge on this point. 

3. Reasons for the delay  

(a) Time requirements 

The onus lies on the accused person initially to show that the elapsed time between 

information and trial is exceptional; the onus thereupon passes to the Crown to justify the 

delay. 
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The difficulty of course is in determining when the time-lapse is exceptional and when it is 

unexceptional. This will vary from jurisdiction to jurisdiction and from judicial district to judicial 

district. 

The inherent time delays are from the laying of the information to the first appearance, from 

the first appearance to the election, from the election to the preliminary inquiry, from the 

preliminary inquiry to the preferring of the indictment, from the preferring of the indictment to 

the arraignment and from the arraignment to the trial date. 

The period from the laying of the information to the election was only 14 days which, by itself, 

is unexceptional. This was followed by a period of 147 days from the election to the 

preliminary inquiry. There is nothing on the record to show that this period is exceptional or 

unexceptional. Inasmuch as the inquiry was only expected to last one day, it is odd that the 

period should have been so long. 

The indictment was preferred. On March 30, 1990, 122 days after the preliminary inquiry, 

notice of arraignment was given. On the face of it, a delay of 122 days appears exceptional 

and requires justification. Of that period, 49 days was taken up in waiting for the transcript, 

leaving '73 days within the control of counsel. Arraignment dates are usually early in the 

month. Counsel had let two such days go by before giving notice of arraignment. 

The trial judge pointed out that there is no need to wait for the transcript before preferring the 

indictment and giving notice of arraignment. This does not speed up the transcript, of course, 

but it makes possible an earlier trial date given in anticipation that the transcript will be ready. 

There would be an inherent time-lapse from the arraignment date of April 6th to the trial date. 

What this might reasonably be is only a matter of speculation. 

For reasons stated above, the respondent has waived the actual post-April 6th lapse. There 

were two exceptional interval time-lapses - the 147 days from election to the preliminary 

inquiry and 122 days from the preliminary inquiry to the preferring of the indictment. All of the 

other time-lapses were either unexceptional or waived. While a judge must look at the 

aggregate of all time-lapses, the exceptional interval delays are the ones that require 

examination. 
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These delays may probably be correctly classified as institutional delays. Such delays are 

generally not caused by the prosecution but rather by those departments of the administrative 

branch responsible for providing adequate resources to the judiciary. 

Crown counsel must nevertheless justify them or suffer the same to be counted against the 

Crown in the s. 11(b) assessment of the reasonableness of the total time-lapse. 

Actions of the accused 

Except by waiving the period from April 6th to October 22, 1990, there is nothing in the 

conduct of the accused to be counted against him. The court does not know to what extent, if 

at all, he assented to the November 28th date for the preliminary inquiry. There is no 

suggestion that the preferring of the bill of indictment or of the notice of arraignment was in 

any way delayed at the request of or for any reason attributable to the respondent. 

A passive attitude on the part of the accused should not escape review. It is quite true that he 

has no obligation to assert his rights early, or at all. He may sit back and let the stream of 

procedural events trickle by without a word of protest. 

It is known that many accused persons want their trial delayed. This was a fact before the 

Charter. 

The Charter has added a new dimension to delay. A violation of the s. 11(b) right can become 

a defence; the possibility that it can become a defence grows as time passes. At some point, 

the accused may cry halt and ask for a stay. A court should look upon such a claim where the 

accused has silently allowed the accruing time-lapses to accumulate less favourably than 

upon such a claim where the accused has protested the time-lapses along the procedural 

course. 

There is no evidence of protest or lack of it at any time until the application was brought. The 

pre-April 6th time-lapse cannot be said to have been acquiesced in by the respondent; the 

post-April 6th delay was acquiesced in by him, at least until he brought the application for a 

stay. This last period has been waived and acquiescence in any other form such as failure to 

apply earlier for a stay is not a factor in this case. 

Actions of the Crown 
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As mentioned above, the Crown appears to have been at fault in not preferring the bill of 

indictment and giving notice of arraignment earlier. There was a delay of 122 days involved 

here which is unexplained and unjustified. 

The court does not know whether the Crown assented to the November 28th date for the 

preliminary inquiry without seeking an earlier date. 

(d) Limits of institutional resources 

This is an extremely difficult and vital area to deal with. The legislative and administrative 

branches of the Crown have the responsibility to provide to the judicial branch of the Crown 

the necessary human and physical resources so that the judiciary can operate in an efficient 

manner. 

It is, of course, most difficult for the courts to determine whether the government has to the 

best of its fiscal ability provided the necessary human and physical resources required by the 

courts for their prompt and efficient administration. This really requires an intensive study of 

what is reasonably required by the courts and what may reasonably be expected of the 

government. It is unlikely that the results of any such study will be available in the near future. 

Judges, in assessing delays due to inadequate resources in a particular judicial district, may 

be assisted by comparison with delays in other judicial districts across Canada. 

A court, having determined that a time-lapse is exceptional and is due to limits on institutional 

resources, may reach one of three conclusions. It may determine that a time-lapse is due to 

the failure of the government, although able to do so, to provide adequate resources to the 

courts and is therefore unreasonable. It may determine that the time-lapse is due to the 

inability of the government to provide adequate resources but that it is nevertheless 

unreasonable. It may determine that the time-lapse is due to the inability of the government to 

provide adequate resources and for that reason may not be said to be unreasonable. 

The two periods of delay - 147 days and 122 days - referred to above are probably 

institutional delays. They have not been justified by the Crown and must be counted against it 

in the assessment of the reasonableness of the total time-lapse. 

(e) Other reasons for delay 
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This involves all the reasons not considered under other headings. This includes such things 

as competing demands on Crown counsel, the need for further investigation and the 

complexity of the trial. None of these have been shown to be factors in this case. 

It also includes pre-information delay. The charges against the respondent were in respect of 

matters alleged to have occurred six or seven years earlier. No reason was given for this 

lapse of time. Presumably the complainants were late in coming forward. While the period of 

delay under s. 11(b) runs from the date of the information, pre-information delay may in 

certain circumstances be considered in determining whether post-information delay is 

reasonable or not. The older the events with which the accused is 

charged, the quicker should be the processing of the charges against him. Against this, non-

recent events may be more difficult to investigate. There are forces competing against each 

other. There is, in this case, no indication that there were difficulties with the investigation. 

The impact of the age of the events complained of operates in favour of the respondent on 

the facts of this case. 

4. Prejudice to the accused 

The respondent presumably endured general prejudice. There has been no refutation of it by 

the Crown. He has outlined in some detail the nature of the prejudice. 

He undertook to report to the R.C.M.P on Mondays and Thursdays of each week, to continue 

to reside at the Manuel Convalescent Foundation in Aurora, Ontario, until treatment which he 

was receiving there was terminated and not to have communication with children under 17 

except in the company of adults. There were other undertakings but these are 

inconsequential in terms of restrictions on liberty. 

He further deposed as follows: 

As required by this undertaking, I have diligently reported to the RCMP twice per week, 
every single week. I have also taken steps to notify the RCMP of subsequent changes in 
my address. Because of difficulties of this process, I have been constrained in changing 
my address in order to live closer to the College in which I am undertaking studies in 
Addiction Counselling at the moment. have diligently applied [sic] with all of the terms of 
the undertaking, including not having any communication with children aged 16 years or 
under, except in the company of other adults. These requirements have significantly 
affected my life. I am of course cognizant that I face criminal charges on a daily basis. In 
addition to that, at the least twice per week, I am constrained in my freedom by reporting 
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to the police as required by thé undertaking. In this respect, I have suffered very real 
prejudice as a result of the delay in these proceedings coming to trial. That is, the time 
period in which I am required to comply with the undertaking will now last for over 19 
months. 
In addition to the prejudice set forth in the above paragraph, as is clear from the 
undertaking relevant to my treatment, I have been involved in therapy. In March of 1989, 
began a program of therapy and rehabilitation at Southdown in Aurora, Ontario. 
Southdown is an organization run by the Catholic Church to assist in providing therapy 
and support services to members of the priesthood. I was charged with the offences 
contrary to Section 167 of the Criminal Code while at Southdown. The fact that I now 
face criminal charges has been a salient part of my therapy. The facing of criminal 
charges has had a significant psychological effect on me. I have and continue to seek 
counselling and therapy to address thc visitudes [sic] of the criminal process. In this 
respect as well, the continued delay in this matter of over 19 months in coming to trial 
has had a significant impact upon my well being. 
Since the time that I was charged, I have been unable to return to my priesthood duties 
in Newfoundland. I am currently engaged in some pastoral work with the Good 
Sheppard [sic] organization in Toronto. However, until 
the matter of these criminal charges are [sic] resolved, I will be unable to return to any 
priesthood duties in Newfoundland, my home province. Accordingly, the effects [sic] of 
the extensive delay in this matter coming to trial has been a complete inability to 
continue my vocation in the province where I was raised and my family still resides. 

Assessment of the time-lapse 

All of the factors to which reference has been made must be considered. 

The total time-lapse of 489 days must be tested for reasonableness in the light of the other 

factors. This time-lapse is considerably abated by the 199-day period waived by the 

respondent. The two periods specifically mentioned of 147 days and 122 days are 

exceptional. There is some degree of special prejudice because of the nature of the 

respondent's calling and the restriction on his movement. The prejudice is not negligible. 

There was pre-information delay but the charges are serious ones. 

The right of the public must be considered. This is not to say that the right to be tried within a 

reasonable time may be eliminated in some circumstances. What it means is that the interest 

of the public in seeing that an accused person is brought to trial must be considered in 

conjunction with all of the other factors in determining whether a reasonable period has been 

allowed to expire without trial or, to put it another way, whether, having a view to the public 

interest and the other factors, the time that has expired is unreasonable. 

The other factors mentioned have no particular relevance in this case. 
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In Morin, Sopinka J. said [at p. 21]: "... it is appropriate for this court to suggest a period of 

institutional delay of between eight and 10 months as a guide to Provincial Courts. With 

respect to institutional delay after committal for trial, I would not depart from the range of six to 

eight months which was suggested in Askov." In view of the waiver by the respondent of the 

delay in the Trial Division, the figures suggested by Sopinka J. have not been violated in this 

case. The total delay here was just over 16 months. 

Sopinka J., of course, was dealing with a situation in Ontario, not in Newfoundland. It may 

very well be that a shorter or even a longer period in Newfoundland would be the proper norm 

but until better statistics are developed we must draw on the observations of courts in this and 

other provinces dealing with other cases and other situations. 

In the light of these comments, my conclusion is that the respondent was not denied his s. 

11(b) right. 

B. The remedy 

The question arises as to whether the proper remedy is a stay or something else. An option in 

this respect would enable judges to exercise their discretion in determining what remedy is 

appropriate and just in the case of a particular s. 11(b) violation. If a stay is the only remedy, 

then discretion must be exercised in determining whether the time that has expired is 

reasonable. 

In R. v. Mills (1986), 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, [1986] 1 S.C.R. 863, Lamer J. in 

dissent said at p. 560: 

After the passage of an unreasonable period of time, however, no trial, not even the 
fairest possible trial, is permissible. For a finding of unreasonable delay is, in effect, a 
finding of a s. 11(b) violation; to allow a trial to proceed after such a finding would be to 
participate in a further violation of the Charter. In effect, therefore, s. 11(b) gives an 
accused person the right not to be tried once an unreasonable period of time has 
elapsed. 

Writing for the majority in Rahey, he said at pp. 306-7: 

Now to turn to the remedy. Again in Mills, I have explained why a stay is the minimal 
remedy. If an accused has the constitutional right to be tried within a reasonable time, 
he has the right not to be tried beyond that point in time, and no court has jurisdiction to 
try him or order that he be tried in violation of that right. After the passage of an 
unreasonable period of time, no trial, not even the fairest possible trial is permissible. To 
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allow a trial to proceed after such a finding would be to participate in a further violation of 
the Charter. 

The decision in Rahey seems to have disposed of the issue of remedy. An accused person 

not only has the right to be tried within a reasonable time but also the right not to be tried 

outside that time. 

The issue appears to have been reopened but not decided in Morin. Sopinka J. said [at p. 

28): 

In view of the result at which I have arrived, it is unnecessary to consider the argument 
of the Attorney-General of Canada that a stay is not the only remedy available for an 
infringement of the right protected by s. 11(b). 

The denial of a right entitles the person denied to a remedy. That remedy may well be a stay 

of proceedings. There are other remedies which might be considered. For example, where 

the trial takes place and there is a conviction, a lighter sentence might be given, recognizing 

the period of prejudice that the accused experienced over and above what would have been 

reasonably expected. Where the sentence is so light as not to permit such a remedy or where 

there is no conviction, damages might be awarded commensurate with the period of undue 

delay and the prejudice suffered during that period. 

Where, of course, there has been unreasonable delay and the accused for some reason is 

unable to obtain a fair trial, then a stay is the only remedy. 

A stay may not always be an appropriate remedy. While Charter rights are of paramount 

importance, it must be remembered that, in the case of a person who has been found guilty or 

who would be found guilty if there were a trial, the effect of a stay is to exchange for the 

punishment that that person should receive the prejudice endured by that person after the 

reasonable period expired. It will not always be a fair exchange. 

Where the application is made before trial, it is not known whether the person would be found 

guilty if there were a trial. An alternate remedy to a stay would protect an accused person on 

a pre-trial application, guilty or not. 

As there has not been an unreasonable delay in this case, no remedy can be considered. 

Court performance 
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It is helpful in cases of this nature to have comparative figures. A court considering an 

application for relief for a violation of s. 11(b) should be able to know what times generally 

lapse for the processing of cases in the court or courts where undue delay is said to have 

taken place. It would be helpful to have similar information from other courts. 

Such information is not, of course, conclusive. Apart from the other factors to be considered, 

there is always the question as to whether a court whose figures are being looked at is 

operating at full capacity. Because the courts are independent and non-accountable with 

respect to the judicial function, it is important that they should be, and be seen to be, 

operating with maximum efficiency. Unless they are, it is difficult for them to point the finger at 

the administration and say that inadequate human or physical resources are being provided. 

It would be useful if court administrators, to the extent that they are not already doing so, 

could compile for provision to counsel on request such data as would assist a court, and 

particularly the Court of Appeal, in determining what average interval time-lapses are 

occurring between different steps of a proceeding. 

The Supreme Court of Canada in Morin suggested that the assessment of the time 

requirements in the courts of a province can best be done by the provincial Courts of Appeal. 

To discharge this function, comparative statistics are required. 

Conclusion 

In my view, the trial judge was in error in holding that the respondent had not waived the 

delay occurring from April 6, 1990, to October 22, 1990. When this period is left out of the 

total period from information to trial and the balancing factors are considered, the period 

cannot be said to be unreasonable or to offend such guidelines as may have been 

established by the Supreme Court of Canada in Askov and Morin. In the circumstances, the 

appeal is allowed. The decision of the trial judge is set aside. The stay of proceedings is 

vacated. The matter is returned to the Trial Division for trial. 

GUSHUE J.A.:-I have read the reasons for judgment of the Chief Justice and of Mr. Justice 

Steele and agree with them, for the reasons stated, that the stay of proceedings should be set 

aside and that the matter should proceed to trial. 
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To the extent that they are relevant to this matter, I would refer to the comments in my 

judgment in R. v. Lambert (1991 No. 57) [summarized 17 W.C.B. (2d) 158], filed 

contemporaneously with the judgments in this matter. 

STEELE J.A.:-This is an appeal by the Crown from an order of Easton J. ordering a stay of 

proceedings on the ground that there has been an unreasonable delay in bringing this matter 

to trial contrary to s. 11(b) of the Canadian Charter of Rights and Freedoms (the Charter). 

The respondent is a priest and was charged with three counts of gross indecency contrary to 

s. 157 of the Criminal Code, R.S.C. 1970, c. C-34. The offences are alleged to have been 

committed in 1983. The facts are fully set forth by the Chief Justice in his reasons for 

judgment and need not be repeated in detail. 

Sections 11(b) and 24(l) of the Charter read as follows: 

11. Any person charged with an offence has the right  
(b) to be tried within a reasonable time; 

24(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 
as the court considers appropriate and just in the circumstances. 

In R. v. Morin (judgment rendered March 26, 1992, not yet reported) [since reported 71 

C.C.C. (3d) l, [1992] 1 S.C.R. 771, 12 C.R. (4th) 1], the Supreme Court of Canada considered 

R. v. Askov (1990), 59 C.C.C. (3d) 449, 74 D.L.R. (4th) 355, [1990] 2 S.C.R. 1199, and also 

referred to R. v. Conway (1989), 49 C.C.C. (3d) 289, [1989] 1 S.C.R. 1659, 70 C.R. (3d) 209, 

and R. v. Smith (1989), 52 C.C.C. (3d) 97, [1989] 2 S.C.R. 1120, 73 C.R. (3d) 1. At p. 13 [pp. 

13-4 C.C.C.] of his judgment in Morin, Sopinka J. observed: 

As I noted in Smith, supra, "[i]t is axiomatic that some delay is inevitable. The question 
is, at what point does the delay become unreasonable?" (p. 105). While the court has at 
times indicated otherwise, it is now accepted that the factors to be considered in 
analyzing how long is too long may be listed as follows: 
1. the length of the delay; 
2. waiver of time periods; 
3. the reasons for the delay, including 

(a) inherent time requirements of the case; 
(b) actions of the accused; 
(c) actions of the Crown; 
(d) limits on institutional resources, and 
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(e) other reasons for delay, and 
4. prejudice to the accused. 
These factors are substantially the same as those discussed by this court in Smith, 
supra, at pp. 105-6, and in Askov, supra, at pp. 483-4. 
The judicial process referred to as "balancing" requires an examination of the length of 
the delay and its evaluation in light of the other factors. A judicial determination is then 
made as to whether the period of delay is unreasonable. In coming to this conclusion, 
account must be taken of the interests which s. 11(b) is designed to protect. Leaving 
aside the question of delay on appeal, the period to be scrutinized is the time elapsed 
from the date of the charge to the end of the trial: see R. v. Kalanj (1989), 48 C.C.C. (3d) 
459, [1989] 1 S.C.R. 1594, 70 C.R. (3d) 260. The length of this period may be shortened 
by subtracting periods of delay that have been waived. It must then he determined 
whether this period is unreasonable having regard to the interests s. 11(b) seeks to 
protect, the explanation for the delay and the prejudice to the accused. 

At pp. 25-7 [pp. 20-1 C.C.C.], Justice Sopinka points out that a guideline is not intended to be 

explained in a purely mechanical fashion; it is not the result of any precise legal or scientific 

formula but rather the result of judicial discretion based on experience. Further, that a 

guideline is not to be regarded as a fixed limitation period but must yield to other relevant 

factors. The application of a guideline will also be influenced by the presence or absence of 

prejudice. 

In Morin, McLachlin J. wrote concurring reasons emphasizing the practical application of the 

factors to be considered in deter-mining whether there has been a breach of s. 11. She 

regarded the 

application for a stay of proceedings as falling into two segments, the first being to determine 

whether a prima facie or threshold case for unreasonable delay has been established. Justice 

McLachlin expressed her approach in the following terms [at p. 30]: 

Here such matters as length of delay, waiver and the reasons for the delay fall to be 
considered. If the delay is reasonable having regard to similar cases, the application will 
fail. If the accused has waived his or her right to an early trial date, the application will 
fail. If the reasons for the delay are in large part attributable to the accused, the prima 
facie case will not be made out and it is unnecessary to proceed further. Where waiver 
or accused-caused delay are not factors, the determination of whether a prima facie or 
threshold case has been made out may in many cases resolve itself by reference to 
"norms" representing the time reasonably taken to bring the offence charged to the point 
of trial in all the circumstances. 

Justice McLachlin takes the position that if the threshold or prima facie case is made out, that 

is, the lapse of time or delay in bringing the matter to trial appears to be exceptionally long or 

longer than it should have been, the court must "proceed to a closer consideration of the right 
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of the accused to a trial within a reasonable time". This issue is considered under the heading 

of "prejudice to the accused", the fourth factor of the guidelines. Prejudice is primarily a 

question of fact. 

If there is a difference in the application of the factors or guidelines by the two justices it is 

inconsequential and exists only in deciding the stage or point to explore the fourth factor - 

prejudice to the accused. Justice Sopinka regards it as the fourth factor to be considered in a 

determination whether the delay was unreasonable whereas Justice McLachlin proposes that 

the matter of prejudice to the accused only be explored if a prima facie case of unreasonable 

delay exists after review and consideration of such matter "as length of delay, waiver and the 

reasons for the delay". I have no doubt that the facts and circumstances of each case will 

dictate the process and the application and emphasis to be given to each of the four factors. 

Factors applied to this case 

(l) The length of the delay 

When speaking of the "length of the delay" I gather that the term "delay" is used in the sense 

of meaning time-lapsed between certain procedural events or perhaps the total period 

involved from the laying of the information to the end of the trial. I admit to some uncertainty in 

this regard as, reading the cases, it sometimes seems that "delay" appears to mean 

unnecessary or inexcusable lapse of time. Chief Justice Goodridge has tabulated the time 

interval between the laying of the information - each procedural 

step - and the date that the trial was due to commence and it totals 489 days. 

(2) Waiver of time-periods 

On April 6, 1990, when the respondent was arraigned, counsel for the respondent said that 

his client's instructions were "to obtain a date for the trial". During the very brief discussion 

that followed it was agreed that the respondent would be arraigned on the morning of his trial. 

Respecting the trial date the justice stated, "let's set aside ... what about October 22nd and 

23rd?". Counsel for the respondent replied, "That is fine, my Lord". Crown counsel replied, 

"fine, my lord". Justice Easton pointed out in his judgment that there was no indication 

whether an earlier trial date was available but in any event the record is silent on whether an 
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earlier date, if available, would have been acceptable. The Trial Division judge concluded that 

waiver could not be inferred in this case from the conduct of the accused. 

In Askov at p. 482, Cory J. observed: 

If the Crown is relying upon actions of the accused to demonstrate waiver, then the onus 
will lie upon the Crown to prove that a specific waiver can be inferred. It may well be that 
the setting of trial dates and the agreement to those dates by counsel for the accused 
may be sufficient to constitute waiver. 

This statement is followed by reference to a statement of Sopinka J. in R. v. Smith, supra, at 

p. 109 to the same effect. 

I am in agreement with the reasons of Chief Justice Goodridge that in the circumstances the 

consent by counsel for the respondent to the fixed date for the trial constituted a waiver of the 

period in question. One hundred and ninety-nine days lapsed from the arraignment date of 

April 6, 1990, to the fixed trial date of October 22nd, and consequently this period should not 

be included in the calculation of the delay. 

(3) Reasons for the delay  

(a) Inherent time requirements of the case 

Ordinarily, the period of time to be examined in order to determine if there was an 

unreasonable delay is from the laying of the information to the date the trial concluded. In this 

case, however, the trial did not commence as counsel for the respondent requested a 

postponement in order to bring this application. For our purposes the following "events" may 

be considered the procedural steps to be considered in order to determine if an unreason-

able delay occurred: 

(1) laying of information; 
(2) first appearance; 
(3) election; 
(4) preliminary inquiry; 
(5) transcript; 
(6) bill of indictment and notice of arraignment; 
(7) arraignment (and setting of trial date); 
(8) fixed trial date. 
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From the laying of the information to the commencement of the trial, and during the trial itself, 

time will elapse for various reasons, some predictable and some unpredictable. As pointed 

out by Sopinka J., counsel must be retained, bail hearings held, and police and administration 

paperwork completed. Legal counsel appearing in the courts on criminal matters are busy 

with many cases and daily vie for a judge and a court-room. Court dockets reveal 

considerable diversity. Delay can occur for numerous causes not the least of which may flow 

from the complexity and the nature of the matter, and the number of accused and legal 

counsel involved. 

The Chief Justice in his reasons for judgment concluded that the trial judge had only to 

assess two periods of delay, that is, the 147 days from election to the preliminary inquiry and 

the 122 days from the preliminary inquiry to the preferring of the indictment. I agree that those 

two periods raise questions. 

(b) Actions of the accused 

Under this heading all acts or activities of the accused voluntarily taken which may have 

caused delay will be taken into consideration. 

Preliminary motions or applications or even defence counsel's lack of co-operation may 

merely be a delaying tactic. On the other hand, applications prior to and during trial may be 

taken in good faith for proper cause. The intention here is not an attempt to place 

responsibility or blame for the delay on the accused but only to take into consideration the 

legitimacy of his actions. 

I have already discussed the matter of waiver considered as a factor under a separate 

heading. I am not aware of any other act or conduct by the respondent or his counsel that 

may have had a detrimental effect on the progress of the matter coming to trial. 

(c) Actions of the Crown 

It is the duty of the Crown to ensure that an accused is brought to trial within a reasonable 

time. 

Justice Sopinka points out in Morin that this factor serves as a means whereby the actions of 

the Crown which delay the trial may be investigated. At p. 22 [p. 18 C.C.C.] of his judgment, 

he observes that "[s]uch actions include adjournments requested by the Crown, failure or 

19
92

 C
an

LI
I 2

77
7 

(N
L 

C
A

)



 

 

delay in disclosure, change of venue motions, etc.". He points out that there is nothing wrong 

with the Crown seeking such adjournments but the time consumed cannot be relied upon by 

the Crown to explain a delay that is otherwise unreason-able. 

In Askov, Justice Cory states [at p. 479] that "[i]t is the Crown which is responsible for the 

provision of facilities and staff ...". I assume therefore that delay in preparation of a transcript 

because of inadequate staff or facilities is regarded as inordinate delay attributable to the 

Crown. 

In the case at hand there appear to be no unwarranted actions by the Crown that caused 

delay. 

(d) Limits on institutional resources 

Justice Sopinka observes in Morin that the period intended to be covered by this factor is the 

period that starts to run when the parties are ready for trial but the system cannot 

accommodate them. There is no evidence to suggest that any portion of the delay can be 

attributed to a lack of court-room space or time or otherwise because of limits on institutional 

resources. 

(e) Other reasons for delay 

I am not aware of any other valid reasons for the various delays in the commencement of the 

trial. 

The evidence is that from the date of the filing of the information on June 20, 1989, to October 

22, 1990, when the trial was due to commence there lapsed in total 489 days. From that total 

must be deducted the period of 199 days (from arraignment when a fixed trial date was 

established to the date the trial was due to commence), representing the period deemed to be 

waived by the respondent. The relevant period for consideration is therefore 290 days or 

approximately 10 months. 

It will be recalled that McLachlin J. in Morin considered a s. 11(b) application as falling into 

two stages, the first being to determine whether a prima ,facie case of unreasonable delay 

existed. Only if a threshold case existed would the court proceed to a closer consideration of 

the right of the accused to a trial within a reasonable time. If the evidence pointed to an 
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unreasonable delay, the court would in the second stage consider the matter of prejudice to 

the accused. 

Justice McLachlin proposes in Morin that if, following consideration of such matters as the 

length of the delay, waiver and the reasons for the delay, it appears that the delay was 

reasonable, the application must fail and any prejudice that may have been suffered by the 

accused need not be considered. 1 assume the reasoning to be that where the delay period 

has been fully explored (first three factors) and it is determined the trial was held in a 

reasonable time, that the issue of the alleged breach of Charter right s. 11(b) is closed. 

My suspicion is that defence counsel will on most s. 11(b) applications, at the first and every 

other opportunity, pursue the matter of prejudice to the accused. Except in the most feeble 

and wanting s. 11(b) applications it will be difficult for the judge hearing the application not to 

entertain a prejudice submission. 

At p. 8 of his factum, Crown counsel makes the following admission: 

The time frame from the swearing of the Information to the date set for the trial of this 
matter was 14 months - from June 20, 1989 to October 22, 1990. It is submitted of itself 
the time is not exceedingly lengthy, but it is admitted that it is one which calls for review. 

I am satisfied that the Crown's admission, albeit half-hearted, that the delay "is one which 

calls for review ", is sufficient grounds to pursue the respondent's contention that he has 

suffered prejudice. A word first concerning prejudice generally. 

Prejudice 

In Askov Cory J. mentions, as the fourth factor to be considered, "prejudice to the accused". 

In his summary at p. 484 he stated: 

There is a general, and in the case of very long delays an often virtually irrebuttable 
presumption of prejudice to the accused resulting from the passage of time. 
Where the Crown can demonstrate that there was no prejudice to the accused flowing 
from a delay, then such proof may serve to excuse the delay. It is also open to the 
accused to call evidence to demonstrate actual prejudice to strengthen his position that 
he has been prejudiced as a result of the delay. 

When considering the fourth factor, prejudice to the accused, one must keep in mind the 

essential question as framed by McLachlin J. in Morin [at p. 30]: 
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The question is whether, on the facts of the particular case, the interest of society in 
requiring the accused person to stand trial is outweighed by the injury to the accused's 
rights and detriment to the administration of justice which a trial at a later date would 
inflict. 

My understanding of the term "prejudice" as used in the cases is that an accused charged 

with an offence will likely confront some 

degree of disadvantage, detriment and hardship - prejudice. This burden may arise from the 

mere laying of the information and continue notwithstanding an expeditious trial or a trial 

within a reasonable Time. In these circumstances any prejudice encountered is not 

particularly relevant to the issues before the court. It is apparent, however, that prejudice to 

an accused becomes increasingly material with the passage of time. Upon the court's 

determination, having considered the length of the delay, any waiver of time-periods and the 

reasons for the delay, that in all probability the delay is too long or longer than it should have 

been, the focus of the court becomes the welfare of the accused. At that stage an earnest 

look must be taken of the situation of the accused and the extent, if any, of prejudice he 

suffers. 

Prejudice may come in many forms. An accused will often suffer prejudice by way of pre-trial 

incarceration or perhaps restrictive bail conditions. Other examples of prejudice to an accused 

may arise from stress or perhaps damage to reputation. It is also apparent that the longer a 

delay in the commencement of the trial the greater the likelihood of prejudice to an accused to 

make a full answer and defence. In this respect the obvious example would be the death or 

disappearance of a witness for the defence. 

I have no hesitation in saying, however, that where an accused, at any stage of his 

application is able to demonstrate that the delay has made it difficult if not impossible to make 

full answer and defence that such evidence acquires much greater significance. 

(4) Prejudice to the accused (respondent) 

In this case the period of delay is 290 days or approximately 10 months. In my opinion, a 10-

month delay in the circumstances of this case does not constitute an unreasonable time to 

bring the respondent to trial. The period of 199 days between the date of arraignment and the 

trial commencement date is deemed to be waived and is excluded. It is true that the period of 

147 days from election to the preliminary inquiry and the 122 days from the preliminary inquiry 
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to the preferring of the indictment is without explanation and seems longer than was 

necessary. However, on looking at the total period of delay to be considered in determining if 

it was unreasonable - a total of 10 months - I come to the conclusion that the period (delay) is 

within the norm. 

In his factum counsel for the respondent contends that actual prejudice has been 

demonstrated by the respondent in that (a) the respondent has had to seek psychological 

counselling arising out of his ordeal: to address the vicissitudes of the criminal process, and 

(b) the respondent cannot return to his employment in Newfound-land, pastoral duties, while 

this matter continues. 

I have no doubt that the respondent has suffered psychological upset and has not been 

permitted to resume pastoral duties. However, I fail to see that the prejudice, to the extent 

alleged, is sufficient to make a delay deemed reasonable to be unreasonable. The interest of 

society in requiring the respondent to stand trial is not outweighed or unduly influenced by the 

harm or prejudice to his position. 

Finally, when it is necessary to decide whether the prejudice alleged by an accused 

outweighs the interest of society requiring the accused to stand trial, I have no doubt that the 

seriousness of the offence may be critical and often be determinative of the issue. It is 

obvious that the more serious the offence, the greater the burden on the accused. I may add 

that the offences with which the respondent has been charged are serious indeed and have 

been a factor in my reaching the conclusion that the respondent must stand trial. 

Accordingly, I would set aside the order of the trial judge staying the proceedings and direct 

that the matter be returned to the Trial Division for trial. 

Appeal allowed. 

[ScanLII Collection] 
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