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Gushue, J.A.:
[1] The appellant, Ronald Justin Lasik, has applied, pursuant to the provisions

of s. 679 of the Criminal Code, for release from custody pending the
determination of his appeal from various convictions for which he received a
sentence of a total of ten and one half years imprisonment.

[2] Mr. Lasik was charged on November 19, 1996 with a number of indictable
offences relating to sexual and physical abuse of young boys at Mount
Cashel Orphanage in St. John’s during the period 1954 to 1957.  He was
committed to stand trial, which trial commenced in April, 1999 and
concluded in June, 1999 with convictions registered against him on 19 of 24
preferred counts.  On July 27, 1999 he was sentenced to 10 ½ years
imprisonment.  He has been in custody since that time.

The Facts
[3] The facts, briefly, are that Mr. Lasik was a member of the Congregation of

Christian Brothers which operated the Mount Cashel Orphanage for many
years.   He lived at the Orphanage and, as pointed out by the trial judge,
stood in the position of a parent to the young boys in his care, many of whom
had come from difficult and disturbed backgrounds.  The evidence at trial
was that the numerous incidents of sexual assault found to have been
committed by the appellant ran the full panoply of sexual impropriety from
fondling boys in a sexual manner to acts of masturbation, oral sex and
buggery.  The evidence was also to the effect that physical abuse and threats
usually accompanied these incidents.  In her sentencing reasons, the trial
judge stated that the acts of the appellant were offensive in the extreme. 
Additionally, she stated:

It is particularly disturbing that the sexual assaults were combined, in
respect of a number of the complainants with physical assaults and/or
threats.  Sexual assaults themselves are regarded as inherently violent. 
However, overt and aggressive violence, combined with threat, could
only create an atmosphere of terrorizing those complainants subjected
to same.  The degradation inflicted upon FN, JG and RS in being
beaten while nude, almost defies human comprehension.  

She referred as well to victim impact statements taken from many of the
complainants which demonstrated the adverse affects which the appellant’s actions
has had upon their life since that time.  
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The Appeal
[4] The Notice of Appeal from conviction alleges that the trial judge erred in

that she:
(a) Failed to find that the offence of indecent assault on a male

(which could only be committed by a male) was not a violation
of ss. 7 and 15 of the Canadian Charter of Rights and
Freedoms and therefore of no force and effect by virtue of s. 52
of the Constitution Act, 1982.

(b) Proceeded with one trial on 24 separate counts involving 8
complainants, rather than severing the Indictment and
proceeding with multiple trials.

(c) Restricted Appellant’s counsel in cross-examination with
respect to medical records.

(d) Unduly restricted Appellant’s counsel with respect to closing
argument.

(e) Failed to properly instruct the jury with respect to the need for
corroboration in view of the lengthy passage of time between
the alleged offences and the trial.

(f) Failed to properly instruct the jury on the difference between
evidence and fact.

(g) Failed to properly instruct the jury with respect to the uses of
prior inconsistent statements.

(h) Failed to properly instruct the jury with respect to the elements
of time and identity in view of evidence that several
complainants originally alleged that the offences occurred at a
time when the Appellant was not at Mount Cashel.

(i) Failed to find that the Appellant’s ability to defend himself had
not been impaired due to the passage of over forty years and
that the Appellant was therefore denied the right to full answer
and defence as guaranteed by s. 7 of the Charter.

Additionally, the appellant has appealed against the total sentence imposed against
him on the grounds of excessiveness.

The Law
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[5] Section 679(3) of the Criminal Code states that a judge of the Court of
Appeal may order that an appellant be released pending the determination of
the appeal if the appellant establishes that:

(a)  The appeal or application for leave to appeal is not frivolous,
(b)  He will surrender himself into custody in accordance with the

terms of the order, and
(c) His detention is not necessary in the public interest.

[6] While now well known, it must be stated once again that the current position
of the appellant differs considerably from when he was first charged with the
offence.  He at that time held the right not to be denied reasonable bail
without just cause, which right was rooted in the presumption of innocence. 
That presumption has now been exchanged for a finding of guilt which must
be assumed by this Court to have been regularly and properly entered.  It
should further be added, however, that the extent of the onus on the
appellant to satisfy the above three statutory requirements is on the basis of a
balance of probabilities.

The Strength of the Appeal
[7] The first test for counsel for the appellant is to satisfy me that the appeal is

not frivolous.  As I view it, if on its face the appeal appears to me to be
frivolous in the sense of being without merit, then I need go no further but
should deny the application for bail.  However, it is apparent that this
particular step for the appellant is one with a fairly low threshold, particularly
where, in the absence of a transcript as here, the information placed before
me, and the submissions, can only reach a relatively superficial level.

[8] Both counsel for the appellant and for the Crown have dealt at some length
with the grounds of appeal in their own presentation.  I do not consider it
necessary to deal with those arguments specifically, but I can say that I am
satisfied that at least some of the issues raised by the appellant have
sufficient substance to raise a possibility that the appeal, at least in part,
could be allowed.  That is as far as I need go.  In other words, I am satisfied
that the appeal is not frivolous.

The Public Interest
[9] There are two facets to the concept of public interest.  The first, and most

obvious, is that of public safety.  If there is a possibility that the safety or
security of any members of the public will be compromised if an applicant
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for bail pending appeal from his or her conviction is released from custody,
then obviously the applicant should not be released.  Such, it would appear,
is not the case here.  The appellant was convicted of offences against young
boys in his care between 42 and 46 years ago.  He is now 68 years old and no
other allegations of sexual impropriety have been made against him.  On
balance, one has to conclude that his release would not raise concerns in this
regard.

[10] The other, and more difficult, aspect of public interest is that of public
perception which in this context means the effect on the reputation of the
criminal justice system held by informed and reasonable members of the
public with respect to an appellant’s release from custody pending appeal.

[11] In R. v. Farinacci (1993), 86 C.C.C. (3d) 32, Arbour J.A., speaking for a
bail review panel of the Ontario Court of Appeal, referred to the
consideration under this head as being “the competing dictates of
enforceability and reviewability.”  Thus, a judge of a court of appeal must
decide whether the facts of the particular matter before him or her require
that an appellant continue to serve the sentence for the crimes of which he or
she has been convicted until the appeal has been disposed of or whether the
possibility of that conviction being overturned justifies the temporary release
from custody of the applicant until such review is undertaken.

[12] Even in theory, the competing interests present a conundrum for a judge. 
Obviously, the fact situation of a particular case can exacerbate that problem
and, unquestionably, that is the position in this matter.

[13] Every convicted person is entitled to a review of that conviction.  While at
this stage I do not find the grounds of appeal in this matter to be compelling,
they are, as already found, certainly not frivolous.  Moreover, from the
appellant’s viewpoint he, at age 68, faces a total prison sentence of 10 ½
years for acts found to have been committed by him, but which occurred on
the average some 45 years ago.  In all these circumstances, review by way of
appeal is essential if the principles of fundamental justice are to be upheld.

[14] The question for me is whether the appellant’s punishment should be stayed
pending the appeal.  I am given to understand that preparation of the trial
transcript, if proceeded with in the normal way, cannot commence until
November, 2000 and then will take approximately another four months to
complete, the trial having been a very long one.  Thus, by the time the appeal
is concluded, the total time spent in jail by the appellant could be in excess
of two years.  If the appeal is successful, this could cause irreparable harm to
the appellant, particularly, when one considers his age.
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[15] Yet the gravity of the offences must be weighed against the above
considerations.  The majority of the crimes of which Mr. Lasik has been
convicted are deserving of severe punishment.  While in this Court other
persons convicted of very serious crimes (see Parsons v. R. (1994) 117
Nfld. & P.E.I.R. 69; Perry v. R. (1997) 151 Nfld. & P.E.I.R. 174) have been
released pending appeal, the continuing brutality ascribed  the appellant in
this matter did not exist in those cases.  Given the factual situation
underlying the offences, it is difficult to avoid reaching a conclusion that
public confidence in the administration of justice would likely be eroded if
the appellant is released, and particularly so if the appellant were allowed to
return to the United States, as he wants to do, pending the disposition of the
appeal.

[16] The appellant is an American citizen and has lived continuously in the
United States since he left Newfoundland in 1957.  His home is in Chicago,
Illinois, and he is still a member of the Congregation of Christian Brothers. 
When charged with these offences, he returned voluntarily to Newfoundland
and was subsequently granted bail pending trial.  A cash deposit of
$20,000.00 was made on his behalf by the Congregation of Christian
Brothers and he was permitted to return to the United States.  As stated
above, he seeks permission to return to the United States, and specifically
the Chicago area, until the appeal is disposed of.  In the alternative, he
initially asked to be released to remain in Newfoundland until that time. 
That, however, was before the information was obtained from the Court
Reporters’ Office as to the 14 month waiting period.

[17] The appellant does not now wish to remain on bail in Newfoundland until
the appeal is disposed of.  This makes my consideration of the ‘competing
dictates’ an easier one because, while I would have considered such a
release, I am not, however, prepared to release him on bail to return to the
United States or, more accurately put, to leave the jurisdiction of this Court. 
The reason for my decision in this regard is, in part, public perception, but
also because I have concerns with the surrendering into custody aspects of s.
679(3).  If it takes approximately another one and one-half to two years to
bring this matter to finality and the appeal is dismissed in whole or in part,
the appellant will then be 70 years old, residing outside of this Court’s
jurisdiction and being requested to return to Canada to serve the remaining
part of his sentence.  I am not prepared to take the risk that all of these
circumstances might not persuade or induce Mr. Lasik to refuse to return.  I
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need hardly add that if such occurred, it would have a devastating effect on
public perception of the administration of justice.

[18] Section 679(10) of the Code confers on me the authority, if I refuse judicial
interim release, to “give such directions as (I think) necessary for expediting
the hearing of the appellant’s appeal ...”.  I have been further informed by
the Court Reporters’ Office that, if ordered to expedite the preparation of the
transcript, that office would expect to have it within four months from the
issuing of the order.  My decision is therefore to deny the application for
judicial interim release and to direct the Court Reporters’ Office to
commence preparation of the trial transcript in this matter.  (It should be
added that I have reviewed the list of other transcripts in progress at that
office; apart from two civil matters, all criminal matters are in respect of
Crown appeals and thus there is no question of any other individual’s liberty
being jeopardized by my order.)  In the circumstances, I feel that this is the
most beneficial route for all parties.

[19] It must be added that one can only view with dismay the lengthy delays in
preparation of transcripts which obviously still continue to plague the court
system.  Several years ago, it was decided that transcripts of civil cases
pending appeal would no longer be prepared by the Court Reporters’ Office
and it was expected that such would alleviate the delay problem for criminal
appeals.  This, it appears, has not occurred.  The technology to provide court
transcripts in an expeditious manner has been available for some years, but
the Supreme Court of Newfoundland has not been afforded the wherewithal,
in every sense, to do so.  This is a matter which obviously should be
reviewed by the Department of Justice.

[20] In the result, the application for judicial interim release is denied.  The Court
Reporters’ Office is directed to forthwith prepare the transcript in this matter.

                                               
J.R. Gushue, J.A.
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