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Introduction 

[1] DUNN, J.: At the close of the presentation of all of the evidence in the above trial 

and prior to the charge to the jury, Crown counsel argued that I ought to admit similar fact 

evidence in respect of all of the counts contained in the indictment. After hearing from both 

Crown and defence counsel I declined to do so. These are the reasons for the decision. 

[2] It should be noted prior to the commencement of trial the accused, Ronald 

Justin Lasik, argued the counts contained in the indictment should be severed. This 

application was dismissed by me, in part, as the potential existed for application of the 

similar fact rule in respect of the evidence of the complainants [see 170 Nfld. & P.E.I.R. 

140; 522 A.P.R. 140]. Although this formed one of the factors in arriving at the decision not 

to sever, the issue of admissibility cannot and ought not to be confused with the foregoing 

ruling. In order to make a properly informed decision as to the admissibility of similar fact 

evidence a trial judge must have all of the necessary information which, as in a case such 

as this, is only available at the close of the presentation of evidence. 

[3] I find authority for this approach in Arp v. The Queen, indexed as R. v. Arp (B.) 

(1998), 232 N.R. 317; 114 B.C.A.C. 1; 186 W.A.C. 1; 129 C.C.C.(3d) 321 (S.C.C.), affing. 

(1997), 92 B.C.A.C. 286; 150 W.A.C. 286; 116 C.C.C.(3d) 168 (C.A.), where at p. 324 

[C.C.C.], being the head-note, it states: 

“… However, the trial judge should not confuse admissibility with severance. 
Notwithstanding a refusal to sever the counts in a multi-count indictment, it remains 
open to the trial judge, as the evidence progresses at trial, to determine as a matter 
of law that evidence on one count is not admissible as similar fact evidence on the 
other counts. A link between the accused and the alleged similar acts is also a 
precondition to admissibility in that there must be some evidence linking the accused 
to the alleged similar acts, disclosing more than a mere possibility that the alleged 
similar act is the act of the accused. …” 

Considerations 
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[4] The Crown maintained similar fact evidence ought to be introduced for the 

following reasons: 

1. it is relevant to credibility and shows a pattern of conduct on the part of the 

accused; 

2. to rebut any defence argument as to innocent association; 

3. to rebut evidence, the Crown alleges was adduced by the defence, as to the 

accused’s good character; and 

4. in proof of identity of the perpetrator in respect of three of the common assaults. 

[5] Defence counsel, on behalf of the accused, opposed the application on the 

basis that either the evidence was not of sufficient quality to conclude there was “the 

objective improbability of coincidence” or was it of such a strikingly similar nature as to 

lend assistance in respect of the identity of the assailant in the three common assault 

cases. 

Analysis 

[6] Much has been written about similar fact evidence. The contextual framework 

considered most applicable by me starts with Madam Justice Beverly McLachlin’ s 

comprehensive review of the development of the law in this area and her conclusions in R. 
v. C.R.B. (1990), 107 N.R. 241; 109 A.R. 81; 55 C.C.C.(3d) 1 (S.C.C.), affing. (1987), 82 

A.R. 45; 39 C.C.C.(3d) 230 (C.A.). At p. 24 [C.C.C.] she states: 

“This review of the jurisprudence leads me to the following conclusions as to the law 
of similar fact evidence as it now stands in Canada. The analysis of whether the 
evidence in question is admissible must begin with the recognition of the general 
exclusionary rule against evidence going merely to disposition. As affirmed in 
Boardman and reiterated by this Court in Guay, Cloutier, Morris, Morin and D. 
(L.E.), evidence which is adduced solely to show that the accused is the sort of 
person likely to have committed an offence is, as a rule, inadmissible. Whether the 
evidence in question constitutes an exception to this general rule depends on 
whether the probative value of the proposed evidence outweighs its prejudicial effect. 
In a case such as the present, where the similar fact evidence sought to be adduced 
is prosecution evidence of a morally repugnant act committed by the accused, the 
potential prejudice is great and the probative value of the evidence must be high 
indeed to permit its reception. The judge must consider such factors as the degree of 
distinctiveness or uniqueness between the similar fact evidence and the offences 
alleged against the accused, as well as the connection, if any, of the evidence to 
issues other than propensity, to the end of determining whether, in the context of the 
case before him, the probative value of the evidence outweighs its potential prejudice 
and justifies its reception.” 
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[7] Two further areas in the development of the law must be considered. 

[8] The first pertains to admissibility of similar fact evidence for identity purposes. 

Mr. Justice Mercer of this court addressed the issue in R. v. Young (G.) (No. 2), [1993] 

N.J. No. 328; 112 Nfld. & P.E.I.R. 283; 350 A.P.R. 283; DRS 94 - 04866 (Nfld. T.D.); 1992 

St. J. No. 2625 at paragraphs 12-15 inclusive: 

“It has, however, been sometimes suggested that an even more stringent test applies 
in an identification case. 

‘Striking similarity would not suffice in an identification case. The argument for 
identification - if propensity is to be ignored - must be that the methodology for 
the two crimes was not only similar but also so unique that it could fairly be said 
that whoever did the one likely did the other. Cross says … ‘it is in such cases 
that the courts require the very strongest evidence of similarity, indeed 
peculiarity of technique because the evidence must by itself be so compelling as 
to be the equivalent of a signature, or the discovery of the accused’s fingerprints 
in each separate connection.’“ (R. v. Wood, p. 218). 

“Certainly it cannot be said in Canada that the phrase ‘striking similarity’ has lost all 
relevance. In a recent case, not involving identification, the Supreme Court of 
Canada stated: 

‘There will be occasions, however, where the similar fact evidence will go to 
more than disposition and will be considered to have real probative value. That 
probative value usually arises from the fact that the acts compared are so 
unusual and striking similar that the similarities cannot be attributed to 
coincidence. Only where the probative force clearly outweighs the prejudice or 
the danger that the jury may convict for non-logical reasons should such 
evidence be received.’ (R. v. C. (M.H.) 4 C.R.(4th) 1, per McLachlin, J., at p. 7) 

“Reference is also made to the decision of Barry, J., of this Court in R. v. Kenny (No. 
3) (1992) 94 Nfld. & P.E.I.R. 181. He concluded that whenever similar fact evidence 
is tendered to establish identity a non-coincidence test should be applied i.e. the 
similarities of the acts alleged cannot reasonably be attributed to coincidence. 

“I therefore conclude that the concept inherent in ‘striking similarity’ remains valid 
where similar fact evidence is proposed on the issue of identification. …” 

[9] Subsequent to this the Supreme Court of Canada affirmed a similar approach in 

Arp v. Her Majesty the Queen, indexed as: R. v. Arp (B.), supra. Cory, J., writing for the 

majority deals with similar fact evidence in cases where identity is at issue at pp. 13 and 

14 of the decision: 

“It follows that where identity is at issue in a criminal case and the accused is shown 
to have committed acts which bear a striking similarity to the alleged crime, the jury is 
not asked to infer from the accused’s habits or disposition that he is the type of 
person who would commit the crime. Instead, the jury is asked to infer from the 
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degree of distinctiveness or uniqueness that exists between the commission of the 
crime and the similar act that the accused is the very person who committed the 
crime. This inference is made possible only if the high degree of similarity between 
the acts renders the likelihood of coincidence objectively improbable. See Hoch v. 
The Queen (1988), 165 C.L.R. 292 (Aust. H.C.). That is, there is always a possibility 
that by coincidence the perpetrator of the crime and the accused share certain 
predilections or that the accused may become implicated in crimes for which he is 
not responsible. However, where the evidence shows a distinct pattern to the acts in 
question, the possibility that the accused would repeatedly be implicated in strikingly 
similar offences purely as a matter of coincidence is greatly reduced. Sopinka, J., in 
Morin, supra, where similar fact evidence was used to prove identity, made this point 
clear (at p. 367): 

. . . . . 

“Because similar fact evidence is admitted on the basis of an objective improbability 
of coincidence, the evidence necessarily derives its probative value from the degree 
of similarity between the acts under consideration. The probative value must, of 
course, significantly outweigh the prejudice to the accused for the evidence to be 
admissible. See B.(C.R.), supra. However, the majority in B.(C.R.) at pp. 732-33, 
rejected the proposition that the evidence must show a “striking similarity” between 
the acts in question in order for the evidence to have the requisite probative value. I 
agree that the requirement of ‘striking similarity’ needs to be qualified. This point is 
carefully made in R. v. P., [1991] 3 All E.R. 337 (H.L.), where the accused was 
charged with the rape of both his daughters and with committing incest with them. 
The counts were tried together, and the evidence of both daughters was admitted in 
relation to each count to prove the commission of the crime (at p. 348): 

‘When a question of the kind raised in this case arises I consider that the judge 
must first decide whether there is material upon which the jury would be entitled 
to conclude that the evidence of one victim, about what occurred to that victim, 
is so related to the evidence given by another victim, about what happened to 
that other victim, that the evidence of the first victim provides strong enough 
support for the evidence of the second victim to make it just to admit it, 
notwithstanding the prejudicial effect of admitting the evidence. This relationship, 
from which support is derived, may take many forms and while these forms may 
include ‘striking similarity’ in the manner in which the crime is committed, … the 
necessary relationship is by no means confined to such circumstances. 
Relationships in time and circumstances other than these may well be important 
relationships in this connection. Where the identity of the perpetrator is in issue, 
and evidence of this kind is important in that connection, obviously something in 
the nature of what has been called in the course of the argument a signature or 
other special feature will be necessary. To transpose this requirement to other 
situations where the question is whether a crime has been committed, rather 
than who did commit it, is to impose an unnecessary and improper restriction 
upon the application of the principle.’ [Emphasis added.] 

. . . . . 

“Instead, a principled approach to the admission of similar fact evidence will in all 
cases rest on the finding that the accused’s involvement in the alleged similar acts or 
counts is unlikely to be the product of coincidence. This conclusion ensures that the 
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evidence has sufficient probative force to be admitted, and will involve different 
considerations in different contexts. Where, as here, similar fact evidence is adduced 
on the issue of identity, there must be a high degree of similarity between the acts for 
the evidence to be admitted. For example, a unique trademark or signature will 
automatically render the alleged acts “strikingly similar” and therefore highly 
probative and admissible. In the same way, a number of significant similarities, taken 
together, may be such that by their cumulative effect, they warrant admission of the 
evidence. Where identity is at issue ordinarily, the trial judge should review the 
manner in which the similar acts were committed - - that is to say, whether the similar 
acts involve a unique trademark or reveal a number of significant similarities. This 
review will enable him or her to decide whether the alleged similar acts were all 
committed by the same person. This preliminary determination establishes the 
objective improbability that the accused’s involvement in the alleged acts is the 
product of coincidence and thereby gives the evidence the requisite probative force. 
Thus, where the similar fact evidence is adduced to prove identity, once this 
preliminary determination is made, the evidence related to the similar act (or count, in 
a multi-count indictment) may be admitted to prove the commission of another act (or 
count).” 

[10] The similarities necessary where identity is at issue must then be of a trademark 

quality or consist of a series of significant common characteristics. 

[11] The second relevant area for consideration is where similar fact evidence is 

advanced to enhance credibility of witnesses. Mr. Justice Barry in R. v. Kenny (D.) (1992), 

94 Nfld. & P.E.I.R. 181; 298 A.P.R. 181 (Nfld. T.D.), affirmed on appeal at (1996), 142 

Nfld. & P.E.I.R. 250; 445 A.P.R. 250 (Nfld. C.A.), states at pp. 192-193 as follows: 

“I do not believe, however, that the same stringent Non-Coincidence Test has to be 
applied where one seeks corroboration of a strong credible witness because of the 
presumed danger of convicting on the word of one person alone in sexual cases. In 
this latter case the fact that a series of persons is giving considerably (though not 
‘strikingly’) similar accounts, increases the probability that each witness is telling the 
truth. See, Kilbourne, below. The similar fact evidence is being used not as logically 
indispensable evidence of guilt - the apparently credible testimony of another witness 
is available for that - but as circumstantial evidence of the main witness’ credibility, 
something which may be legally indispensable, though not logically so. … 

“I believe, therefore, that one need not satisfy the Non-Coincidence Test before using 
similar fact evidence for corroboration. One should still seek similarity of accounts but 
may accept less striking similarities than required for the main proof of guilt - 
similarities which could be explainable by coincidence but where such explanation is 
improbable although not an affront to common sense. Such evidence still goes to 
more than propensity as it increases the probability that each witness is telling the 
truth. See, Kilbourne, below. And the more people independently giving these 
considerably similar reports, the greater the probative value of the evidence since, 
statistically, there is then a smaller chance of fabrication.” 

[12] I will now apply the law to the facts before me. 
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Identity 

[13] Crown counsel requested an instruction on similar fact be given to the jury in 

respect of the three common assaults upon S., G., and N. for purposes of identification. He 

argued the manner in which these assaults occurred and the way in which they evolved 

were of such a strikingly similar nature so as to warrant the instruction. The similarities 

identified by the Crown included: each of the three was beaten severely with a strap or a 

belt used as a strap; each of the boys were roughly the same age namely 14, 15 or 16; 

they were under the direct control of Brother Lasik as their teacher; there was a complete 

overaction by Brother Lasik to the situation allegedly warranting the discipline; and most 

significantly each of these individuals was naked at the time of the assaults. Mr. N. and Mr. 

G. were told to strip while Mr. S. was in the shower. 

[14] There appeared to be merit to the Crown’s argument until it became apparent a 

second individual, Brother Ford, who was at Mount Cashel in or around the same or an 

overlapping time frame, had also been charged with a like offence. The suggestion also 

existed that others may have engaged in similar activities. The facts, particularly boys 

being strapped while naked, cannot, therefore, be viewed as a trademark or signature type 

behaviour where other individuals allegedly committed comparable offences. For this 

reason it would be inappropriate to instruct the jury in the manner requested by the Crown. 

Credibility Of The Complainants 

[15] Crown counsel maintained the evidence presented by the complainants showed 

a similar pattern of conduct of such a degree as to warrant a similar fact instruction on 

credibility in a manner similar to that adopted by Mr. Justice Barry in Kenny. The Crown 

submitted it was also applicable to rebut the defence of innocent association and to 

establish a contextual framework to the system of control the accused exercised over the 

various individuals as teacher, dorm supervisor, and gym instructor. The similarities 

identified by the Crown, in addition to the foregoing, are the ages from approximately 8 

years to 16 years old; none of the senior boys in the senior dorm were the subject of the 

assaults nor were very young children; the individuals were all residents at Mount Cashel; 

and the time frame is a condensed one being under three years. Ronald Justin Lasik had 

control over all the boys in Mount Cashel to some degree, and had access to virtually 

every part of the orphanage and its appendages. The Crown further contended the nature 

of the sexual acts perpetrated upon the complainants and the locations of same were 

sufficiently similar, once again, as to negate coincidence. 
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[16] Other than the nexus in time and place and a somewhat valid argument as to 

the position of specific authority Brother Lasik had over six of the seven boys, the 

remainder of the factual basis argued by the Crown to introduce similar fact evidence to 

corroborate the complainants on the issue of credibility lacked sufficient commonality to 

warrant such a direction. When one factors into this the reality that some of the 

complainants, as well as possibly other individuals, had made allegations against other 

Brothers for sexually assaulting them in the same or an overlapping time frame, caution 

must be exercised. 

[17] Having heard the testimony of the complainants I conclude it would be unsafe to 

instruct the jury that the facts are sufficiently similar amongst the complainants to be 

corroborative as to the credibility of each in respect of the other. The correct approach 

requires the jury be instructed to consider the testimony of the individual complainant as 

tested on cross-examination and having heard the accused in defence in deciding whether 

or not they are convinced, beyond a reasonable doubt, as to the guilt of the accused 

insofar as the allegations in respect of each individual complainant and count. Therefore, 

the Crown’s request in this area is denied. 

Similar Fact Evidence To 
Rebut Good Character 

[18] The final point argued by the Crown was the appropriateness of the admission 

of similar fact evidence of the various complainants to rebut good character which the 

Crown contends the accused put in issue on direct examination. Specifically, the Crown 

submitted the accused stated in front of the jury he had never been involved in any 

incidents regarding any boy at Mount Cashel. He argues the tenor of Brother Lasik’s 

comments are not only did he not commit any offence involving the complainants but also 

involving anyone else at the orphanage. The defence maintains the foregoing, and all of 

the testimony of Brother Lasik on direct, amounts to a simple denial and as such is not 

sufficient to warrant the introduction of similar fact evidence on the foregoing basis. 

[19] The law in this area is canvassed in R. v. Johnston (M.) (1992), 117 N.S.R.(2d) 

83; 324 A.P.R. 83; 78 C.C.C.(3d) 309 (C.A.), by Roscoe, J.A., at pp. 316 and 317 [C.C.C.]: 

“The trial judge correctly stated that not only had the accused placed her character in 
issue by presenting evidence of general reputation in the community, she had also 
asserted throughout her testimony that there were never any incidents of assaults or 
use of foul language by her toward any residents at any time. 
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“As authority for the proposition that the Crown can call rebuttal evidence of similar 
acts when the accused puts her character in issue, this court has been referred to 
Guay v. The Queen (1978), 42 C.C.C.(2d) 536; 89 D.L.R.(3d) 532, [1979] 1 S.C.R. 
18 (S.C.C.), and R. v. McNamara (No. 1) (1981), 56 C.C.C.(2d) 193 (Ont. C.A.). In 
Guay, Mr. Justice Pigeon stated at p. 547: 

‘On the admissibility of similar fact evidence, I think it should be said that it is 
essentially in the discretion of the trial Judge. In exercising this discretion, he 
must have regard to the general principles established by the cases. There is no 
closed list of the sort of cases where such evidence is admissible. It is, however, 
well established that it may be admitted to rebut a defence of legitimate 
association for honest purposes, as well as to rebut evidence of good character.’ 

“Guay was followed in McNamara where the judgment of the full court says at pp. 
348-9: 

‘It was also contended on behalf of the appellant that where evidence of good 
character, in whatever form, is introduced by the prisoner (whether it be extrinsic 
evidence or by his own testimony) it cannot be rebutted by evidence of specific 
acts of bad conduct: rather, the Crown is confined to rebutting the evidence of 
good character by evidence of general reputation or by proof of a previous 
conviction pursuant to s. 593 of the Criminal Code. Counsel for the appellant 
argued that the provisions in s. 593 constitute the only exception to the common 
law rule that evidence of good character can only be rebutted by evidence of 
bad reputation. There is at least one additional exception, namely, the Crown 
may adduce similar fact evidence in rebuttal of evidence of good character.’ 

“In R. v. Tierney (1982), 70 C.C.C.(2d) 481; 31 C.R.(3d) 66 (Ont. C.A.), Zuber, J.A., 
says at p. 484: 

‘In addition to the evidence of Tierney, the defence evidence included a number 
of witnesses who were called to testify as to Tierney’s good character. This 
evidence illustrates the difficulty of applying the law of evidence in this area. The 
law restricts this type of evidence to evidence of reputation for a particular virtue. 
The evidence adduced was a mixture of personal opinions, specific instances, 
and evidence of reputation. However, the sum of all this evidence was to show 
that Tierney was a person of good character, particularly with respect to 
decency and the absence of violence. The clear purpose of this evidence was to 
show that Tierney was not the type of man who commit the offence alleged 
against him.’ 

“After reviewing the evidence the Crown sought to lead in rebuttal, he continues at p. 
485: 

‘The common law rules of evidence provide that character evidence given in 
rebuttal (as distinct from cross-examination of defence character witnesses) may 
not relate to specific instances. For a statutory exception, see s. 593 of the 
Criminal Code. It is now clear, however that evidence of a specific instance 
may be admissibte to rebut evidence of good character if it is not simply a 
specific instance but a similar act. Guay v. The Queen (1978), 42 C.C.C.(2d) 
536, 89 D.L.R.(3d) 532, [1979] 1 S.C.R. 18.’ 
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[20] Also relevant to this submission is R. v. W.A.A. (1996), 113 Man.R.(2d) 153; 

131 W.A.C. 153; 112 C.C.C.(3d) 83 (C.A.). 

[21] None of the authorities tendered address the issue of the introduction of similar 

fact evidence, to rebut good character, comprised of testimony of multiple complainants in 

a multiple-count indictment. Further, consideration must be given as to whether or not the 

comments of the accused amount to a simple denial as it relates to the non-severed 

counts. On balance, I am satisfied the two foregoing distinguishing features warrant non-

inclusion of a similar fact instruction in the charge to the jury. I conclude the statements of 

the accused were not intended to put in issue his good character but rather, to deny the 

allegations of the various complainants. The defence did not attempt to call independent 

witnesses as to the character of Brother Lasik. The Crown did not call individuals, other 

than the complainants, to testify to acts similar to those contained in the counts in the 

indictment. For these reasons it would inappropriate, in my view, to grant the Crown’s 

request to introduce similar fact evidence by way of rebuttal of good character. 

Conclusion 

[22] My overall concern having heard the evidence of the complainants and the 

arguments of the Crown to introduce similar fact evidence remained, at the end of the day, 

that caution ought to be exercised to ensure that each complainant was assessed 

individually by the jury as to his credibility and reliability. Admission of similar fact evidence 

for reasons argued by the Crown would be highly prejudicial to the accused and very likely 

to divert the jury from what ultimately became their task, that is to be satisfied that each of 

the complainants was telling the truth and that the identity of the individual committing the 

assaults upon them was indeed, the accused. 

Disposition 

[23] The Crown’s application to introduce similar fact evidence is denied. 

Application dismissed. 
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