
 

 

Supreme Court of Newfoundland and Labrador, Trial Division 
R. v. Lasik 
Date: 1999-07-13 
John Brooks, for the Crown; 

David Eaton, for the Accused. 

(1997 St. J. No. 3202) 

July 13, 1999. 

(Pre-Charge Delay, Section 7, Charter) 

Introduction 

[1] DUNN, J.: In the course of the trial, and after the Jury had found the accused 

guilty of 19 of the 24 offences charged, the accused applied for a stay of proceedings on 

the basis that the delay of approximately 42 to 45 years between the alleged events and 

the trial had prejudiced him in that certain of the evidence was no longer available. 

[2] At the commencement of the trial it was agreed between counsel, and 

sanctioned by me, that the application would be best dealt with subsequent to the Jury’s 

verdict. The rationale for this is the accused would have the benefit of acquittals either in 

whole, or in part, as it pertained to the counts. The procedure adopted is consistent with 

that of R. v. Mack, [1988] 2 S.C.R. 903; 90 N.R. 173; [1989] 1 W.W.R. 577; 44 C.C.C.(3d) 

513; 67 C.R.(3d) 1, reving (1985), 23 C.C.C.(3d) 421 (B.C.A.C.), a Supreme Court of 

Canada decision. It should be noted, however, that Mack deals with the defence of 

entrapment and not delay. I concluded that the reasoning of the Supreme Court of Canada 

at p. 565 [C.C.C.] was applicable to the present case, particularly the following quote: 

“This protects the right of an accused to an acquittal where the circumstances so 
warrant. If the jury decides the accused has committed all of the elements of the 
crime, it is then open to the judge to stay the proceedings because of entrapment by 
refusing to register a conviction. It is not necessary nor advisable in this case to 
expand on the details of the procedure. Because the guilt or innocence of the 
accused is not in issue at the time an entrapment claim is to be decided, the right of 
an accused to the benefit of a jury trial in s. 11(f) of the Charter is in no way 
infringed.” 

[3] I also concluded that in order to make a decision in respect of the delay 

application, in these circumstances, the whole of the evidence would have to be heard. 

This would necessitate the hearing of the pre-charge delay application at the end of the 

presentation of all the evidence, with or without a jury. It seemed both appropriate and 
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expeditious to adopt the procedure proposed by counsel in order to afford the accused the 

benefit of the Jury’s decision, particularly on acquittal, and to avoid repetition in 

presentation of evidence. 

[4] Upon hearing the Jury’s verdicts, I withheld the entering of convictions pending 

the outcome of this application. 

Issue 

[5] The present issue is whether or not the accused’s Charter right, as embodied in 

s. 7, that is: “Everyone has the right to life, liberty and security of the person and the right 

not to be deprived thereof except in accordance with the principles of fundamental justice” 

has been violated? If so, what is the appropriate section 24(1) remedy? 

Evidentiary Considerations 

[6] The defence argued four areas as having resulted in prejudice to the accused of 

such significance as to warrant a finding of a breach of his s. 7 Charter right. They are, 

faded memories due to the passage of time; intervening events, or life events such as the 

publicity generated by the Hughes Inquiry; lack of records of the operation of the 

Orphanage and certain happenings there; and finally, the death of certain witnesses 

particularly Brothers Carroll, T.I. Murphy and Murray. Both Brothers Carroll and Murray 

were superiors at the Orphanage. Brother Carroll was the superior during most, if not all, 

of the time frame contained in the indictment. I will address each of these areas briefly in 

turn. 

[7] With respect to faded memory, defence counsel noted that many of the 

complainants during the course of their testimony indicated that they could not remember 

details stating that it had all happened so long ago. The Crown takes the position that the 

nature of the details lost are peripheral and that the complainants’ memories of the core 

events remain unaltered. Likewise, the Crown says the accused had a good memory of 

detail and the only real area of difficulty he had was in respect of ever having known a J.G. 

Crown counsel says that Ronald Justin Lasik did not present himself as a person with any 

type of memory problem. 

[8] On this factual point I accept the position of the Crown. The testimony, as 

delivered by the complainants, and the accused, did not lack in its essential detail. When 

one considers that the complainants were not permitted to see any of the Mount Cashel 

records found in the police investigation, it is a tribute to their recollection that, in many 
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respects, their memory was so accurate, bearing in mind that some were relatively young 

at the time. However, it should be noted that many were teen or pre-teen when the alleged 

events occurred, having been taught by the accused in Grade 7, or 8, or both. These 

individuals would have had a relatively long-standing relationship with the accused. 

[9] As to the essential ingredients pertaining to the offences, in addition to the 

incidents alleged, two areas were focused on by the defence, the time of the commission 

of the offences and the identity of the offender. In respect of time the Crown, in addition to 

the testimony of the complainants, introduced records to verify when each of the 

complainants had entered and left Mount Cashel Orphanage as well as when the accused 

had taught there. As to identity, the Crown’s case was comprised not only of visual 

identification at the preliminary inquiry, in some instances, and in all instances at trial, but 

was tested through photographs. As well, the Crown led evidence from each of the 

complainants tying the identity of the accused as being the perpetrator of the offences to 

being, for example, their Grade 7 or 8 teacher or tumbling teacher. 

[10] Particular reference should be made to the accused’s assertion that he could not 

remember J.G. upon seeing him at trial. Brother Lasik says that he was never provided 

with the admissions records pertaining to the boys. It is clear that J.G. was at the 

Orphanage during the time frame of Brother Lasik’s tenure. He was known by a number of 

other names including “M.D.” and “S.H.”. He testified that he was one and the same 

individual and the Jury’s verdicts suggests they found J.G. to be credible. Although the 

accused acknowledged recollecting a M.D. and/or S.H., he remained firm that he could not 

recall that individual’s connection to J.G. My own analysis of J.G.’s testimony, when 

compared with the accused, is that the finding of the Jury in this respect is reasonable. 

Brother Lasik showed considerable recall in remembering many of the individuals in his 

Grade 7 and 8 class during the period in which J.G. was there. J.G. believed himself to be 

the M.D. reflected in the class list, having stated earlier in his testimony that he did very 

poorly at school. The individual noted in the class list attained the lowest marks for the 

year in question. The accused’s credibility as it pertained to his memory of this individual, 

by any objective standard, is suspect. 

[11] I am satisfied, having heard the evidence and reviewed it with the Jury, that 

there was nothing pertaining to faded memories whereby I could conclude there is any 

prejudice to the accused in these circumstances. In so deciding, I note the comments of 

the late Chief Justice Goodridge in R. v. W.G.G. (1990), 85 Nfld. & P.E.I.R. 91; 266 A.P.R. 

91 (Nfld. C.A.), at p. 102: 
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“Counsel contends that the respondent no longer has the same recollection of events 
that he had some years ago. This is a matter of conjecture. There is of course always 
the difficulty of defending charges of sexual assault which generally cover a period of 
time rather than specific dates. If, for example, a person was charged with sexual 
assault on September 15, 1980 he might, if charged soon thereafter, be able to recall 
what he was doing at that time and thereby establish an alibi. If, in contrast, as is 
usually the case, he is charged with sexual assault over for example a two year 
period he may not be able to establish an alibi even though one may exist. 

“This is an inherent feature of just about all sexual assault trials involving children. 
Some events are remembered for a lifetime; others are soon forgotten. It is a matter 
for the trial judge having heard the evidence to determine whether the memory of the 
complainants or of the respondent has dimmed with the passage of time and that the 
respondent is thereby deprived of a fair trial. In such circumstances a stay may then 
be ordered.” 

[12] The second area referenced by the defence is intervening events including the 

Hughes Inquiry, trials of Christian Brothers relating to events in the 1970’s and presumably 

the 1950’s, as well as certain literary publications and the television program “Boys of St. 

Vincent”. There is simply no evidence before me whereby any finding can be made that 

the foregoing events influenced the complainants. At trial, the defence explored with each 

of the complainants both the foregoing issue and whether or not they were pursuing, or 

intending to pursue, a civil claim. The Jury would have had the benefit of this cross-

examination in making their determination. As a ground in support of the delay application, 

this submission fails for want of any evidentiary basis that such prejudiced the outcome of 

the trial. 

[13] The two primary areas of concern to the defence are lack of Mount Cashel 

records, and the deaths of the three individuals noted earlier, Brothers Carroll, T.I. Murphy 

and Murray. With respect to the records the defence contended certain records may have 

existed which may have been of some aid to them. No evidentiary foundation was laid in 

respect of identifying these records and it is fair to say the defence position is speculative 

in this area. The Crown argued that it had provided an abundance of records which 

assisted the defence, including the admissions registry; the visitation reports, and the 

annals. The Crown points out the defence had the benefit of cross-examining each of the 

complainants in respect of any inconsistencies in their testimony in relation to such 

documents. 

[14] As to the deaths of certain witnesses, the accused argues that Brother Carroll’s 

testimony may have been of some importance on the issue of credibility, particularly in 

respect of testimony of certain of the complainants. J.P. indicated that he had made a 
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report to Brother Carroll in respect of allegations surrounding acts of L.G. upon him. He 

said he had not reported Brother Lasik’s assaults as he had been made a spectacle of by 

Brother Carroll in front of the whole school pertaining to certain of his sexual activities 

along with a second individual engaged in like activities. 

[15] The defence points to the testimony of R.D. wherein, after being returned by the 

police for running away, he said Brother Carroll held an assembly suggesting to the boys 

that they ought not discuss matters at the Orphanage with the police. R.S. testified he 

made a report of the shower incident to Brother Carroll. Likewise, J.G. submitted he made 

a report to Brother Carroll. At one point, the defence notes J.G. indicated he was in T. I. 

Murphy’s class when the incidents occurred. The defence also argued that W.H. had 

referenced Brother Murray as being the superior at the Orphanage during the time of the 

assaults upon him. 

[16] In addition, the defence says the three deceased individuals may have also 

provided relevant and material evidence pertaining to the duties of the nightwatchman; 

access to various parts of the Orphanage and Brothers’ residence by the boys and the 

various Christian Brothers; particulars pertaining to the poisoning incident of R.D.; and 

other potentially relevant information not apparent to the defence, but which might have 

been provided by the witnesses. 

[17] The Crown takes the position that firstly Brother Carroll, who would be the most 

significant of the three deceased witnesses, had passed away in 1964 and was, in any 

event, not available at that date or thereafter. The Crown points out the defence has laid 

no foundation in respect of either the existence of records which might be relevant to the 

defence, or information in the hands of the three deceased Brothers which, again, could 

have assisted in the defence. Rather, the Crown maintains it is equally, or more likely, 

Brother Carroll, in particular, would have substantiated testimony of the complainants 

pertaining to reporting. In respect of access to the various parts of the Orphanage, the 

Crown says Ronald Justin Lasik himself admitted that he had access, or could gain access 

to any of the areas wherein the incidents were alleged to have occurred. 

[18] On a factual basis I am satisfied the defence has laid no foundation in respect of 

showing that either records, or the testimony of Brothers Carroll, T. I. Murphy and Murray, 

would have assisted the defence in the presentation of its case. Indeed, during the course 

of argument, I reminded counsel that as to the incidents themselves, rarely are there 

witnesses to sexual assaults. The matters raised by the defence are collateral to the main 
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issues and the essential ingredients or elements pertaining to each of the counts. Without 

a proper foundation it cannot be said that the accused has been prejudiced in any way. 

[19] The two assemblies highlighted by J.P. and R.D. would have been observed not 

only by the deceased Brothers referred to, but also by the residents of the Orphanage and 

possibly other Brothers there at the time of these occurrences. The defence was not 

restricted to the deceased Brothers in challenging these or other allegations of the 

complainants had it wished to do so. 

[20] The Ontario Court of Appeal in R. v. D.A. (1992), 57 O.A.C. 295; 76 C.C.C.(3d) 

1, at p. 8 [C.C.C.] talked of the absence of witnesses concluding: 

“It is first to be noted that there was evidence of witnesses other than that of the 
complainants and of the respondent which touched on the conflicting testimony that 
troubled the trial judge. 

“It is also to be noted, as stated by Chief Justice Laskin in R. v. Rourke (1977), 25 
C.C.C.(2d) 129, 76 D.L.R.(3d) 193, [1978] 1 S.C.R. 1021, that ‘witnesses and 
evidence may disappear in the short run as well as in the long’. But, furthermore, the 
nature of the evidence which the deceased may have provided is purely speculative. 
There is no basis to conclude that that evidence would be material in the sense that it 
would likely have assisted the defence in rebutting the Crown’s case. Indeed, it could 
well have supported the Crown’s case against the respondent. The trial judge 
acknowledged that there was no basis that he could conclude that if the evidence of 
the deceased had been available at trial, it would have aided the defence, but in his 
view all that was necessary was that the deceased could have testified on some 
relevant issues, without more. In this respect, I think he erred. 

“There must be an air of reality that the missing evidence would in fact and in a 
material way assist the accused.” 

[21] The accused, Brother Lasik, approaches the issue of deceased witnesses in a 

like manner as the trial judge in the foregoing case. The Ontario Court of Appeal rejected 

this approach to the issue. 

Analysis 

[22] There is no limitation period in the Criminal Code in respect of the laying of 

charges for offences dating back to the 50’s or earlier. The Supreme Court of Canada in R. 
v. W.K.L., [1991] 1 S.C.R. 1091; 124 N.R. 146; [1991] 4 W.W.R. 385; 64 C.C.C.(3d) 321; 

6 C.R.(4th) 1; 4 C.R.R.(2d) 298, at pp. 327 - 328 [C.C.C.], Stevenson, J., concludes: 

“Delay in charging and prosecuting an individual cannot, without more, justify staying 
the proceedings as an abuse of process at common law.” 

19
99

 C
an

LI
I 1

91
40

 (
N

L 
S

C
T

D
)



 

 

Therefore, the mere passage of time, in and of itself, will not establish a violation of the 

accused’s Charter rights. 

[23] The issue between Crown and defence turns substantially on what onus is upon 

the accused to establish a s. 7 Charter breach and a resulting imposition of a s. 24(1) 

remedy of stay of proceedings. The defence maintained throughout that it would be in a 

Catch 22 situation if it were called upon to lay a foundation establishing the basis of a 

prejudice to the accused when it could not know what information might be in records or in 

the testimony of the deceased witnesses which may assist it. The Crown, on the other 

hand, argued that the accused must, on a balance of probabilities, satisfy this Court that it 

has been prejudiced in its defence by virtue of the lengthy delay, the result of which a s. 

24(1) remedy is appropriate. The defence suggests that Sopinka, J., in R. v. MacDonnell 
(F.E.) (1997), 210 N.R. 318; 158 N.S.R.(2d) 1; 466 A.P.R. 1; 114 C.C.C.(3d) 145, in 

speaking for that Court, reversing the Court of Appeal, ought to be interpreted as 

reinforcing its position. The decision of the Supreme Court of Canada is brief. Sopinka, J., 

at p. 153 and 154 [C.C.C.] in an oral opinion, states as follows: 

“In our opinion the trial judge was correct in finding that in the circumstances there 
was a breach of the appellant’s right to make full answer and defence and we are 
satisfied that the trial judge did not err in exercising his discretion in finding that this 
was one of those clearest of cases in which to order a stay of proceedings.” 

[24] In MacDonnell the Supreme Court of Canada has done two things. It has 

endorsed the reasoning of the trial judge in respect of his analysis that there had been a 

breach of the appellant’s right to make full answer and defence and it reaffirms that a stay 

of proceedings is only granted in the “clearest of cases”. 

[25] In order to better understand the decision, a review of the trial judge’s reasoning 

is appropriate. In respect of pre-charge delay the trial judge had accepted that the mere 

passage of time would not justify a stay of proceedings. He quotes R. v. W.K.L. at p. 150 

[C.C.C.] of his decision as follows: 

“Staying proceedings based on the mere passage of time would be the equivalent of 
imposing a judicially created limitation period for a criminal offence. In Canada, 
except in rare circumstances, there are no limitation periods in criminal law. 

. . . . . 

“Sections 7 and 11(d) of the Charter protect, among other things, an individual’s right 
to a fair trial. The fairness of a trial is not, however, automatically undermined by 
even a lengthy pre-charge delay. Indeed, a delay may operate to the advantage of 
the accused, since Crown witnesses may forget or disappear. The comments of 
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Lamer, J., as he then was, in R. v. Mills [(1986) 26 C.C.C.(3d) 481] at p. 558 are 
apposite: ‘Pre-charge delay is relevant under ss. 7 and 11(d) because it is not the 
length of the delay which matters but rather the effect of that delay upon the fairness 
of the trial.’” 

The trial judge then goes on to discuss the effects of pre-charge delay. In addressing the 

issue of onus of proof upon the applicant/accused, the trial judge states at p. 150 [C.C.C.]: 

“While the onus which the respondent has (to show that her ss. 7 and 11(d) Charter 
rights have been violated as a result of this missing evidence) is only to establish the 
violation of her Charter rights on a balance of probabilities, she must show that the 
likelihood of prejudice to her is real. Since there is no way of rectifying the missing 
evidence, proceedings must be stayed if the result is that the respondent cannot get 
a fair trial. For that reason, the prejudice to the respondent cannot be something 
imagined or surmised. There must be an ‘air of reality’ to it. That will, of necessity, 
involve an identification of what evidence is, now, missing; a demonstration that the 
missing evidence is relevant and material; and a demonstration as to, precisely, how 
the respondent is likely to be prejudiced by the fact that the evidence is not available. 
Anything short of this would not warrant a stay of proceedings.” 

The trial judge then goes on to quote from R. v. D.A. (1992), 57 O.A.C. 295; 76 C.C.C.(3d) 

1 (C.A.), Dubin, C.J.O., at p. 8-9 [C.C.C.]: 

“There must be an air of reality that the missing evidence would in fact and in a 
material way assist the accused. 

“I agree with what was stated by Campbell, J., in one of his many rulings during the 
trial in the case of R. v. Finta, a judgment of the Supreme Court of Ontario, delivered 
April 24, 1990 [unreported], when on this issue he stated: 

‘The defence does, however, have a burden to show that the lost evidence is 
likely to preclude a fair trial. It is a first step in discharging that burden to show 
what the evidence is, to show that there is more than a basis in speculation to 
say what, in fact, the lost evidence is or what the lost witness would, in fact say. 
A burden to show that the lost evidence is relevant and material. A burden to 
show that it is substantial or significant in the sense it is not trivial or frivolous or 
tenuous. It is a first step of this motion to show that the lost evidence would 
more likely than not tend to rebut some evidence of the Crown’s case or would 
more likely than not tend to assist the accused. 

. . . . . 

‘There must be an air of substantial reality about the claim that any particular 
piece of lost evidence or all of it cumulatively together would actually assist the 
accused in his defence. If there is no such air of substantial reality, it cannot be 
said the delay which caused the loss of evidence is likely to preclude a fair trial 
for the accused.’” 

The trial judge then applies this reasoning to the case before him: 
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[26] In endorsing the trial judge’s decision in MacDonnell the Supreme Court of 

Canada, in effect, has endorsed these views. If it were otherwise, one would expect 

comment by the Court as to those areas not accepted by it rather than the brief oral 

judgment quoted earlier. 

[27] The Manitoba Court of Appeal in R. v. L.J.H. (1997), 118 Man.R.(2d) 198; 149 

W.A.C. 198; 120 C.C.C.(3d) 88, summarizes principles applicable when rights under s. 7 

of the Charter are invoked to remedy delay as follows: 

“They may be summarized: 

• The onus of establishing a Charter breach is upon the accused, and the burden 
of proof is the balance of probabilities. 

• The fairness of a trial protected under ss. 7 and 11(d) of the Charter is not 
automatically undermined by pre-charge delay. 

• The effect of pre-charge delay, however, is relevant to the fairness of the trial. 

• ‘Each case will be governed by the evidence presented before the trial judge by 
the accused, directed to the critical issue of substantial prejudice and the impact 
of such prejudice …’ (Per Scott, C.J.M., in D. (D.L.) at p. 309.) 

• While the burden of proof of a Charter violation is the balance of probabilities, 
the discretionary remedy of a judicial stay of proceedings under s. 24(1) of the 
Charter is appropriate only in the ‘clearest of cases’. 

“These principles have been applied in cases raising evidentiary issues - the 
availability of evidence where there has been significant pre-charge delay …” 

[28] Defence counsel in advancing the accused’s position pertaining to pre-charge 

delay affirmed that should I find the test is one on a balance of probability then he could 

not be successful. His position harkens back to the Catch 22 argument advanced by him in 

that how can he know the substance of the evidence in order to argue prejudice to the 

accused if it is not available to him? With all due respect, I believe the appropriate test is 

one on a balance of probabilities and the analysis similar to that advanced in MacDonnell. 

[29] The Newfoundland Court of Appeal addressed many issues raised on this 

application in R. v. Kenny (D.) (1996), 142 Nfld. & P.E.I.R. 250; 445 A.P.R. 250; 108 

C.C.C.(3d) 349 at p. 352 [C.C.C.]: 

“With respect to pre-charge delay, the judge followed the decision of the Supreme 
Court of Canada in R. v. L. (W.K.) (1991), 124 N.R. 146, 64 C.C.C.(3d) 321 (S.C.C.), 
which held that pre-charge delay, without more, cannot justify a stay of proceedings 
as an abuse of process. Further, he found that no additional factors had been 
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demonstrated at that time which would justify a conclusion that pre-trial delay, 
whether pre-charge or post-charge, had resulted in prejudice and the inability to have 
a fair trial. 

“As to the holding of the Hughes Inquiry at the time when charges were pending, the 
judge did find that the publication, by various means, of the explicit testimony of 
witnesses, some of whom were to be complainants in the charges laid against the 
appellant, did infringe the appellant’s Charter rights to a fair trial by an impartial jury 
by making it more difficult for an impartial jury to be selected. However, he concluded 
that while it might be more difficult, his view was that such could probably be selected 
and that a fair trial could be obtained. Further, in his view it was not to be assumed 
that a person subjected to pre-trial publicity will necessarily be biased. In this 
connection he relied on the Supreme Court of Canada decision in R. v. Vermette, 
[1988] 1 S.C.R. 985, 41 C.C.C.(d) 523 (S.C.C.). (Further reference to the significance 
of the Vermette decision will be made below.) In other words, that aspect of the 
application was premature. 

. . . . . 

“… The only remaining issue with respect to abuse of process remaining for the trial 
judge to consider at trial was the effect of delay on the defence’s ability to call certain 
witnesses who were, because of the passage of time, unavailable. The trial judge 
found that it was mere speculation to assume that any of the few unavailable 
witnesses would be of any assistance in establishing alibis or otherwise for the 
appellant. Nor was the trial judge satisfied that any deficiency in the obtaining of 
proper evidence by the police and other investigatory bodies had been established or 
that there was any reason to suspect that the defence was prejudiced in any way in 
this regard. He therefore once again refused the application for a stay of proceedings 
based upon either abuse of process or breach of any Charter rights accruing to the 
appellant. 

“It will, I am sure, not come as a surprise that this Court is of the view that the trial 
judge was correct in refusing a stay of proceedings based on either abuse of process 
or violation of the appellant’s  Charter rights. The same issues which counsel for the 
appellant has raised before this Court were dealt with at the trial level in at least three 
other trials of former Christian Brothers who taught and resided at Mount Cashel at 
the time as did the appellant, and who were likewise accused and convicted of 
sexual offences against boys residing at that institution. The most notable cases, 
from the aspect of this appeal, are R v. French (1991), 93 Nfld. & P.E.I.R. 14 (Nfld. 
S.C.), R.v. English (1991), 89 Nfld. & P.E.I.R. 236 (Nfld. S.C.) and R.v. Burke 
(1991), 92 Nfld. & P.E.I.R. 275 (Nfld. S.C.). All three were tried in the Trial Division of 
the Supreme Court of Newfoundland. In all three cases, applications for stays of 
proceedings were refused. English appealed to this Court on . two separate 
occasions on similar grounds to those raised in the present case and on both these 
occasions the appeals were dismissed. Leave to appeal from the second decision 
was refused by the Supreme Court of Canada. 

“The same issues were also raised by Burke on appeal to this Court and again the 
Court unanimously agreed with the trial judge that there had been no abuse of 
process or Charter violation which would warrant the entering of a stay of 
proceedings. Burke was also tried before judge alone. This Court unanimously 
agreed that neither delay nor pre-trial publicity could be said to have operated so as 
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to deprive Burke of a fair trial. As stated above, Burke appealed to the Supreme 
Court of Canada and these issues were raised before that Court. The appeal was 
allowed in part, but with respect to the issues of delay and publicity similar to those 
which concern us here, the Supreme Court, per Sopinka, J., stated [at para. 2]: 

‘On the abuse of process issue, I respectfully agree with the decision of the 
Newfoundland Court of Appeal.’ 

“Clearly, the stay of proceedings aspect of the appeal was a non-issue. …” 

[30] Finally, in respect to charges dating back to the 1950’s I note that Mr. Justice 

Robert Wells of this Court in R. v. Barry (G.K.), [1998] Nfld. & P.E.I.R. Uned. 034 (Nfld. 

T.D.), arrived at a similar conclusion. Like Mr. Justice Wells, at paras. 53 and 54, I am 

satisfied in the present case that the defence did not show relevant evidence is no longer 

available to the accused which may have influenced the outcome of his trial. Likewise, I 

agree with Mr. Justice Wells’ observation at para. 54 as follows: 

“Sexual assaults are not usually observed by other persons. In fact, those who 
commit sexual assaults usually take pains to ensure that such assaults take place in 
private.” 

At para. 55 Mr. Justice Wells addressed the issue of deceased Brothers Carroll and 

Murray as follows: 

“It is true that Brothers Carroll and Murray are deceased, but Brothers Lasik, Gilchrist 
and Keenan are still alive, I am told, and capable of testifying. Nevertheless, it has 
not been shown, or in fact even suggested, that evidence any of these men, could 
have had significant effect in this trial which was about sexual activity which, on 
N.P.’s evidence, occurred in private and on Mr. Barry’s evidence, did not occur at all.” 

[31] As stated earlier, I am satisfied that there are individuals available to the 

accused who could have been called on many of the issues raised by defence counsel in 

their argument. Indeed, no effort was made by the accused to call such individuals. 

[32] I am further satisfied the accused has failed to discharge the onus cast upon 

him, on a balance of probabilities, to show that his s. 7 Charter right has been breached 

and that he has been prejudiced in his ability to give full answer and defence as a result of 

pre-charge delay and on the facts previously outlined. Having adopted the foregoing test, I 

recognize that the defence agrees it has not met this onus on application. 

[33] Defence counsel submitted R. v. Antinello (J.J.) (1995), 165 A.R. 122; 89 

W.A.C. 122; 97 C.C.C.(3d) 126 (C.A.), in support of its position. The implications of that 

case as it pertains to the issues before me are discussed by the same Court of Appeal in 
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R. v. Grimes (D.W.) (1998), 209 A.R. 360; 160 W.A.C. 360; 122 C.C.C.(3d) 331. I accept 

the analysis of the Alberta Court of Appeal in Grimes as it pertains to Antinello and its 

further application to the present case. In so doing I have considered the following 

passages found at p. 339, 340 and 341 [C.C.C.]: 

“The Need for Clear Evidence of Prejudice 

“It is therefore necessary for us to examine that finding. Regarding the bank records 
(and assuming that the evidence would be admissible despite the collateral evidence 
rule), there was no evidence before the trial judge that the bank records would 
corroborate the evidence of the respondent and not the complainant. That was 
suggested by counsel for the defence, on information he received from his client, as 
to the likely content of the bank record. However, no evidence was called. The 
respondent faces the same problem with respect to the school records. The best that 
can be said on the record is that the evidence may support one party or the other. 
We are aware that the Crown did not object to the procedure which was followed. 
However, we are concerned that such a casual procedure can result in a stay of 
proceedings. No evidence was called to support allegations of prejudice to the 
respondent. As this Court stated in R. v. Stinchcombe, supra, at 569: 

‘Applications for a judicial stay of proceedings must be based on clear evidence. 
They cannot be founded entirely on speculation of counsel who chose not to call 
witnesses who were available. The interest of society in bringing those accused 
of crime to trial cannot be set aside on such a weak foundation.’ 

“The decision was made in a vacuum and not in the context of trial evidence when 
the real effect of the loss of the evidence could be properly assessed. However, this 
is not the basis of our decision. 

Stay of Proceedings 

“Clear distinction must be drawn between cases where the Court applies some lesser 
remedy such as ordering disclosure, granting an adjournment, or a new trial where 
full disclosure has not been made is at hand and cases where a stay of proceedings 
is sought. 

“The often quoted test in Antinello relates to the test to be applied in Crown 
disclosure cases in deciding whether a breach of the Crown duty to disclose occurred 
and in ordering disclosure. It is not the applicable test for determining whether 
proceedings should be stayed. In fact, the Court in Antinello carefully distinguished 
between the test to be applied in the case before it, where a new trial was ordered, 
and the test to be applied on an application for a stay of proceedings formulated by 
this Court in R. v. Stinchcombe at 566: 

‘Before the remedy such as a judicial stay of proceedings can be granted, the 
accused must establish on a balance of probabilities that the failure to produce 
or disclose what he seeks has impaired his right to make full answer and 
defence or was so oppressive as to amount to an abuse of process.’ 
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“In R. v. La, the Supreme Court of Canada considered the effect of the inadvertent 
loss of relevant evidence. Sopinka, J., gave the following summary at para. 1: 

‘I find that when the prosecution has lost evidence that should have been 
disclosed, the Crown has a duty to explain what happened to it. So long as the 
explanation is satisfactory, it discharges the Crown’s constitutional obligations to 
disclose … Moreover, I would not rule out a remedy in the extraordinary case in 
which a satisfactory explanation is given for the loss of evidence and no abuse 
of process is found, but the evidence is so important that its loss renders a fair 
trial problematic.’ (Emphasis added.) 

“and in para. 24: 

‘Thus, in extraordinary circumstances, the loss of a document may be so prejudicial 
to the right to make full answer and defence that it impairs the right of an accused to 
receive a fair trial. In such circumstances, a stay may be the appropriate remedy, 
provided the criteria to which I refer above have been met.’ 

“The criteria to which Sopinka, J., referred in this passage were set out in R. v. 
O’Connor (1995), 103 C.C.C.(3d) 1 (S.C.C.) At p. 43, paras. 82 and 83: 

‘It must always be remembered that a stay of proceedings is only appropriate in 
the “clearest of cases”, where the prejudice to the accused’s right to make full 
answer and defence cannot be remedied or where irreparable prejudice would 
be caused to the integrity of the judicial system if the prosecution were 
continued. 

. . . . . 

‘Where life, liberty or security of the person is engaged in a judicial proceeding, 
and it is proved on a balance of probabilities that the Crown’s failure to make 
proper disclosure to the defence has impaired the accused’s ability to make full 
answer and defence, a violation of s. 7 will have been made out. In such 
circumstances, the court must fashion a just and appropriate remedy, pursuant 
to s. 24(1). Although the remedy for such a violation will typically be a disclosure 
order and adjournment, there may be some extreme cases where the prejudice 
to the accused’s ability to make full answer and defence or to the integrity of the 
justice system is irremediable. In those “clearest of cases”, a stay of 
proceedings will be appropriate.’ 

“We do not read these cases as suggesting that a stay of proceedings will be granted 
in a case where, without the evidence in question, it will be more difficult for the 
accused to make out his case or that a mere finding of materiality will suffice. To stay 
proceedings, the trial judge must be satisfied on a balance of probabilities that the 
lost evidence is of such major importance to the defence case that a fair trial cannot 
be had without it, or that the loss of that evidence deprived the accused of the 
opportunity to make a full answer and defence. Then, only as a last resort and in the 
‘clearest of cases’, should a stay be granted. 

. . . . . 
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“In this case, none of the missing evidence directly relates to the circumstances of 
the offence charged. The records which are no longer available relate to collateral 
matters. 

… 

“In lost evidence cases it is important to recognize that the right of the accused is not 
to a perfect trial but to a fair trial. We adopt the language of McLachlin, J., in 
O’Connor (para. 193) where she stated: 

‘The task before us on this appeal is to devise a test for the production of 
records held by third parties which preserves the right of an accused to a fair 
trial while respecting individual and public interest in privacy and the efficient 
administration of justice. The key to achieving this lies in the recognition that the 
Canadian Charter of Rights and Freedoms guarantees not the fairest of all 
possible trials, but rather a trial which is a fundamentally fair: R.v. Harrer … 
[now reported 101 C.C.C.(3d) 193, 128 D.L.R.(4th) 98, 186 N.R. 329]. What 
constitutes a fair trial takes into account not only the perspective of the accused, 
but the practical limits of the system of justice and the lawful interests of others 
involved in the process, like complainants and the agencies which assist them in 
dealing with the trauma they may have suffered. Perfection in justice is a 
chimeric as perfection in any other social agency. What the law demands is not 
prefect justice, but fundamentally fair justice.’” 

[34] The Court of Appeal concluded the trial judge had erred in the tests he applied 

and had erred in granting the stay of proceedings. The matter was remitted to Queen’s 

Bench for trial. I am satisfied that fundamentally fair justice has been achieved in the trial 

of Lasik as envisaged by Madam Justice McLachlin in O’Connor and applying the 

appropriate analysis to lost or missing evidence arising from pre-charge delay. 

[35] Inherent in my conclusion that the appropriate test to be applied is one on a 

balance of probabilities is to reject the reasoning process adopted by McMahon, J., in R. v. 
Grandjambe (W.T.) (1996), 188 A.R. 163; 108 C.C.C.(3d) 338 (Q.B.) where he concludes 

at p. 345 [C.C.C.]: 

“The issue here is the prejudice suffered by the accused if required to proceed to trial 
on this charge through the loss of evidence which may have been available to him 
had the charges been promptly laid. 

“The accused need not show that he would have been helped by evidence now lost, 
but only that it is reasonably possible that he could have been helped. I find that the 
accused has met the requirement…” 

The Court of Appeal in R. v. Marriott (B.G.) (1993), 105 Nfld. & P.E.I.R. 21; 331 A.P.R. 

21; 79 C.C.C.(3d) 346 (P.E.I.C.A.) rejected the test applied by the trial judge to missing 

evidence wherein he concluded it would have had to have been “determinative” of the 
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issues. The Court of Appeal stated the trial judge should have focused on whether the 

accused’s ability to mount full answer and defence to the charge was impaired. The case 

itself was decided before MacDonnell and the analysis is approached somewhat 

differently. The facts revealed that on certain specifics both hospital records and testimony 

of individuals, which could not be located, might have corroborated the testimony of the 

accused. The necessary factual foundation, to show the right to full answer and defence 

had been jeopardized, was laid. 

[36] Three other cases were tendered by the defence and I will comment on each of 

them briefly. 

[37] My comments pertaining to Marriott are equally applicable to R. v. L.J.S., 
[1996] A.J. No. 73; 179 A.R. 231 (Q.B.), I believe the approach adopted by Bielby, J., in 

this case was incorrect. I note, however, that very specific argument was made in respect 

of the evidence no longer available to the accused. 

[38] The defence case of R. v. Ross (J.M.) [1997] O.A.C. Uned. 164; [1997] O.J. No. 

4627 (C.A.) is significantly different than the case at hand in that in a previous trial the 

accused had been acquitted on six counts and the jury unable to reach a verdict on eleven 

other counts. During the interim period the nature of the evidence given at the earlier trial 

had been lost. The case itself contains a detailed analysis of this evidence. 

[39] The last case tendered by the defence is R. v. J.T.G. [1999] O.T.C. TBEd. M.R. 

209; [1999] O.J. No. 674 (Gen. Div.). It is noteworthy that a first trial was declared a 

mistrial on the basis of material non-disclosure by the prosecution, which non-disclosure 

impaired the accused’s right to make full answer and defence. Factual considerations were 

substantially different in that J.T.G. dealt with the delay between the first and second trials, 

placing some emphasis on the reasons for the delay including actions of the Crown. The 

Crown conceded the delay was sufficiently lengthy as to raise an issue pertaining to 

reasonableness requiring an explanation. The trial judge, at para. 46, references the onus 

of establishing the existence of a Charter breach as being one on the balance of 

probabilities citing, among other authorities R. v. W.K.L., At para. 49 Caputo, J., makes 

the following observation: 

“Pre-charge delay is very often an issue in cases of alleged sexual assault. The 
courts should exercise caution when staying charges in sexual abuse cases because 
delay in reporting is known to commonly result from the conditions under which 
sexual abuse often occurs, and the trauma which follows such abuse. Automatic 
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stays for pre-charge delay would prevent an inordinate number of sexual abuse 
cases from being heard on their merits.” 

[40] He concludes at para. 59 that: 

“In order to succeed the accused must prove a set of facts upon which the judge, on 
a balance of probabilities, could find prejudice or unfairness if the trial were to 
proceed.” 

The appropriate test was applied and the necessity for a factual foundation recognized. 

The judge arrived at a different conclusion based on the facts of the case which are 

distinguishable from the facts herein. 

Disposition 

[41] The application for a stay of proceedings based on pre-charge delay is 

dismissed. 

Application dismissed. 
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