
IN THE SUPREME COURT OF BRITISH COLUMBIA BETWEEN: WAYNE
KASKIW PLAINTIFF AND: PAUL PORNBACHER, THE CATHOLIC PUBLIC
SCHOOLS OF NELSON DIOCESE, AND THE ROMAN CATHOLIC BISHOP OF
NELSON DEFENDANTS REASONS FOR JUDGMENT OF THE HONOURABLE
MADAM JUSTICE QUIJANO

Counsel for the Plaintiff: Diane E. Tourell and Barbara Yates
Counsel for the Defendant Paul Pornbacher: James W. Williams
Counsel for the Defendant Catholic Public Schools and Kenneth J. McEwan The Roman Catholic
Bishop of Nelson T. Mark McEwan

Place and Date of Hearing: Victoria, B.C. January 22, 23, 24, 25, 26, 29, 30 & 31, 1996 February 5,
6, 7 & 8, 1996 March 1, 1996

INTRODUCTION

[1] In 1975 Paul Pornbacher was a Roman Catholic priest at Immaculate Conception Church in
Kelowna, B.C. Immaculate Conception Church and its rectory were located adjacent to St.
Joseph's Catholic school. In 1975 Wayne Kaskiw was 11 years old and a student at St. Joseph's
Catholic School. In 1991 Wayne Kaskiw disclosed, for the first time, that he had been sexually
molested by Father Pornbacher while a student at St. Joseph's. In 1994 Paul Pornbacher was
convicted of sexual assault of Wayne Kaskiw. He pleaded guilty after the crown had closed its
case. He was sentenced to 18 months in prison.

[2] Wayne Kaskiw now sues Paul Pornbacher and the Catholic Church, through the Bishop of
Nelson, for the injury and loss suffered by him as a result of the sexual assault. Paul Pornbacher
denies the allegations of sexual assault. He launched an appeal from his criminal conviction a
month before the start of this trial. The Catholic Church denies any negligence on its part and
denies that it is vicariously liable as the employer or principal of Paul Pornbacher.

ISSUES

[3] LIABILITY    Did Paul Pornbacher commit the sexual assaults. If he did, was the Church
negligent in failing to take reasonable steps to prevent the abuse. If the Church is not negligent
then is it vicariously liable for the damages suffered by Wayne Kaskiw, as employer or principal. Is
the Bishop of Nelson, Corporation Sole, vicariously liable. Do the provisions of s. 3 (3)(k) of the
Limitation Act, RSBC 1979 c. 236 apply to a plaintiff's right to seek recovery against a party who is
not directly negligent but only vicariously liable for the negligence of its employee or agent.

[4] DAMAGES   Did the Plaintiff suffer from a pre-existing condition, Attention Deficit Disorder,
which would require a reduction of the general damages and income loss in accordance with the
principle in Pryor v. Baines and Johal (1986), 69 B.C.L.R. 395 (C.A.).

NARRATIVE AND FINDINGS OF FACT

Wayne Kaskiw and Paul Pornbacher

[5] Wayne Kaskiw is the eldest of three children. His parents are Roman Catholic and he was
raised in a strong Catholic home. He was baptized Catholic and took his First Communion. Wayne
Kaskiw attended public school until grade 5 when he was enrolled in St. Joseph's Catholic School
in Kelowna. On the same property as St. Joseph's Catholic School and adjacent to it are the
buildings of Immaculate Conception Catholic Church, including the rectory. In part Wayne Kaskiw
was enrolled at St. Joseph's for the religious benefits but also because he had been exhibiting
behaviourial problems and had been experiencing difficulties with his school work.

[6] In 1971 Paul Pornbacher applied to transfer his Orders to the Diocese of Nelson. Bishop Doyle
received Father Pornbacher's application and approved it. After a number of temporary
placements, Bishop Doyle appointed Father Pornbacher assistant priest to Father McCarty at
Immaculate Conception Catholic Church. After his appointment to Immaculate Conception, Father
Pornbacher resided with Father McCarty in the Rectory next to St. Joseph's school. Although he
was not involved with the school directly, he was known to the students. He conducted services at
Immaculate Conception for which boys from the school served as altar boys. He had been



instructed by Bishop Doyle to make himself known to the children because, he said, Bishop Doyle
felt Father McCarty was not good with children.

[7] Mr. Kaskiw says that he first met Father Pornbacher when serving as an altar boy. He was 11
years old and in grade 6. He says that Father Pornbacher was very popular with the boys and that
he particularly liked Father Pornbacher. It was during early 1975, when Wayne was in grade 7, that
he says he was sexually assaulted by Paul Pornbacher on three occasions.

[8] The first two incidents both took place at the rectory, at lunchtime. On the first occasion Father
Pornbacher invited Wayne to the rectory. Wayne went to the rectory with Father Pornbacher and
while there Father Pornbacher put his hands down Wayne Kaskiw's pants and fondled his genitals
while rubbing himself against Wayne's buttocks. This behaviour lasted several minutes. Mr. Kaskiw
says that Father Pornbacher told him that he should keep the incident a secret and that, in any
event, no one would believe him:

it would be his word against that of a priest. Mr. Kaskiw recalls being confused by the
experience.

[9] On the second occasion Father Pornbacher again invited Wayne to the rectory. Wayne was
reluctant to go but Father Pornbacher said that they had to talk about what had happened. Wayne
went, and again Father Pornbacher fondled Wayne's genitals. After the second episode Mr. Kaskiw
realized that the behaviour was wrong and he became distressed. He says he tried to avoid Father
Pornbacher after that.

[10] Several days later Father Pornbacher called Mr. Kaskiw's parents and offered to take him
swimming with some other children. Wayne says that he told his parents that he did not want to go,
although he did not tell them about the previous sexual incidents. His parents insisted he go, out of
consideration for the priest's standing. Priests were persons of special importance to the Kaskiw
family. They had previously had priests, including Father Pornbacher, to dinner on several
occasions. It was at the swimming pool that the third incident took place. Father Pornbacher came
up behind Wayne in the water, grabbed his buttocks and fondled his genitals while Wayne
struggled to get away.

[11] There is no evidence that Paul Pornbacher used threats or violence.

[12] Paul Pornbacher denies sexually assaulting Wayne Kaskiw. He says that he entered a plea of
guilty to the criminal charges of indecent assault against three complainants, including Wayne
Kaskiw, because he "just wanted to get it over with". He says that he was "a broken man,
emotionally, physically ... I just could not go on any more." He said that his later admissions of
sexual misconduct made to Dr. Lohrasbe and to Rebecca England were made for the purpose of
enabling him to stay at the Stave Lake Correctional Centre, where he felt he did not have to be
afraid of other inmates. As he said about Stave Lake: "You get along with everybody, the food is
good, the accommodation is good ...".

[13] I found Paul Pornbacher's evidence with respect to why he pleaded guilty to be ambiguous
and superficial. I did not believe it to be the truth.

[14] Wayne Kaskiw's academic performance in public school, grades 1 through 4, was below
average. After enrolling at St. Joseph's in grade 5 it did not appear to improve. Wayne Kaskiw
continued as a student at St. Joseph's school to the end of Grade 8 when he transferred to public
school because, he said at the time, he hated Catholic school. His scholastic performance in
grades 8 and 9 deteriorated markedly. Whereas prior to grade 8 he had roughly a 'C' average with
no failures, in grades 8 and 9 he received a number of failures, and had to repeat grade 9.
Throughout grades 8 through 10 his behaviour became progressively worse. He fought with others,
he shoplifted, he drank alcohol, he sniffed glue and gasoline. He says that he tried to kill himself on
two occasions, once by sniffing gasoline fumes which he thought was carbon monoxide, and
another time by driving his aunt's car off a cliff.

[15] He quit school in grade 10 when he was 16 years old and began a series of unskilled jobs
interspersed with periods of unemployment. He worked on an assembly line at Calona Wines, he
worked as a bouncer and briefly as a commercial fisherman. He worked as a labourer in
construction. After leaving high school Mr. Kaskiw developed a significant alcohol problem, he
came into conflict with the law and was convicted of possession of marijuana for the purposes of
trafficking, willful damage and theft.



[16] Mr. Kaskiw has had difficulty maintaining relationships. He has had only two relationships of
any duration. The first was in the early 1980's when he lived for 3 years with a woman sixteen
years his senior. The second relationship also lasted for 3 years and ended just before his
disclosure of the sexual abuse in 1991. In his mid-twenties Mr. Kaskiw underwent a vasectomy
because, he says, he was terrified that he would have children who would be at risk of sexual
abuse. He attributes his problems with school, work, the law and personal relations largely to the
emotional, psychological and intellectual difficulties he experienced as a result of the sexual
assaults by Paul Pornbacher.

[17] When serving as an altar boy at funerals, Wayne Kaskiw decided that he wanted to become a
funeral director. In 1987 he got a job in a funeral home in Kelowna. He has continued to be
employed in the funeral industry on and off since that time, primarily involved in what are described
as "removals". Mr. Kaskiw has been enrolled in the provincial funeral director apprenticeship
program since the late 1980's. The program consists of course work and internship but Mr. Kaskiw
has been unable to complete his course work and maintain his intern position because, he says, of
the stresses of the criminal and civil proceedings. Without the intern position he cannot complete
the training program. In spite of this, the evidence of loss of income presented on Mr. Kaskiw's
behalf assumes that he will realize his goal, albeit with a twelve year delay.

[18] Mr. Kaskiw did not tell anyone about the incidents of sexual assault until he told a friend in
1991. He then told his mother. Both his mother and his brother testified that the disclosure helped
them to make sense of Mr. Kaskiw's behaviourial problems as a youth and both of them said that
since making the disclosure Wayne has seemed to them to be more in control of his life, he has
goals and direction.

[19] After his disclosure of the sexual assaults in 1991, Mr. Kaskiw told his therapists of an incident
he said took place during the summer of 1975 when his family was visiting relatives in Manitoba.
He said that during that visit he was subjected to sexual advances by his male cousin in which, he
said, his cousin exposed himself to Mr. Kaskiw behind a shed and later climbed into bed with him
and attempted to be sexually intimate. The cousin was called as a witness for the defendants and
denied the allegations in their entirety.

[20] As early as May, 1973 Wayne Kaskiw had been seen by Dr. W.A. Wheelwright, a psychiatrist,
on referral from his family physician because of his problems with school and peer relationships. In
August 1975 he was seen by Dr. James Houston, a specialist in pediatrics and child development,
again on referral from his family physician, for assessment in relation to difficulties he was said to
have with concentration, hyperactivity, poor performance in school, attention seeking, poor peer
relationships, stealing, lying, temperamental instability and difficulties in his relationship with his
mother. In this assessment his was found to be "quite intelligent and does not appear to be a child
with severe learning disabilities". The Doctor concluded that Wayne was at an adjustment period
and "... he is needy enough that he will do almost anything for acceptance". He was started on
medication to help him to cope at school.

[21] According to Dr. Roy O'Shaughnessy, called as an expert in psychiatry, from a review of his
history and the reporting letters from his doctors at the time, as a child Wayne Kaskiw suffered from
a mild form of Attention Deficit Disorder which would be expected to clear up in 90% of all children
affected by it by the time they were in their teens and no longer be a factor in their development.
According to the evidence of some of Mr. Kaskiw's teachers at St. Joseph's his behaviourial
problems prior to 1975-76 were more serious than as described by Dr. O'Shaughnessy

[22] Dr. O'Shaughnessy gave expert psychiatric evidence based on his interviews and assessment
of Mr. Kaskiw. His conclusions and opinions are summarized in the following passages from his
report and his oral evidence.

[23] At pp. 10 and 11 of his report, Dr. O'Shaughnessy says: In addition to the direct effects of
abuse, there are a number of effects in which the abuse has intersected with other problems. It is
evident from my review of the records that indeed he had some symptoms of mild behaviourial
problems prior to the abuse, with some evidence of Attention Deficit Disorder and some problems
with peers. He certainly indicates, and the medical records tend to confirm, that his problems
substantially increased following the abuse. This is consistent with clinical patterns in that a person
with some prior difficulties notes a substantial worsening of those problems following major
stresses such as sexual abuse. In my opinion, the sexual abuse dramatically worsened his pre-
existing behaviourial problems, and in particular I would think it had a very negative effect on his
interpersonal relations in which he subsequently doubted himself and worried that others would
perceive him in a negative light which in turn would increase his own sensitivity to any kind of
rejection or teasing and lead to further aggressive acting-out. ...



... From my review of the school records and the medical records, it is evident that although he
had some difficulties in school prior to the abuse, his true school difficulties and behavioral
problems greatly increased subsequently. This again is within clinical experience, and certainly it
is consistent with his statements that he was extremely angry, frustrated, and in particular could
not tolerate being in a Catholic school, especially after the abuse. I have no doubt that his anger
took the form of acting out behaviourally [sic] through oppositional and rebellious activity, as well
as some mild delinquent activities. I cannot attribute all of these problems to the sexual abuse,
as it is evident that he did have some attention problems and some peer conflicts prior to the
sexual abuse, even though these symptoms would appear from medical records to be relatively
mild. I would think that the effect of the sexual abuse was to greatly worsen his evidence of
conduct problems, leading eventually to quitting school prematurely at grade 10.

[24] In his cross-examination by counsel for Mr. Pornbacher, Dr. O'Shaughnessy noted three areas
to consider in assessing damage or impact from sexual abuse, and said: ... we look at the
vulnerability factors; what was this person like before around that time? Was this person coming
from a stable, healthy family? Did they have good functioning? And then you have this incident
versus did they have other kinds of problems, for instance, like Mr. Kaskiw did. He had some
vulnerabilities before that. We know that in those individuals that have vulnerabilities that their
outcome is worse than those who came from healthy backgrounds.

[25] Further into cross-examination, Dr. O'Shaughnessy said: Perhaps I could explain to you when
I mean mild versus moderate to severe, I'm talking more in comparative terms. When we look at
things like Attention Deficit Disorder or behavioural problems, there are fairly reasonable ways of
rating those in terms of their severities. In ADHD we look at a number of things ... One is to look at
it on a dimensional view; number of symptoms, frequency, versus what we use in diagnostic
purposes which is more a categorical view; you have it or you do not, so you look at the
dimensional perspective. When you're looking at these kind of things you're looking at a number of
problems in school. Clearly his attention problems, his attention-seeking behaviours, his difficulty in
being unable to sit still, follow through on assignments, are very typical features of ADHD, but if you
look at his grades in the first few years, they really weren't that bad. Severe ADHD kids don't do
this well unless they're exceptionally bright. I think he is of average intelligence; I don't think he's
exceptionally bright. Those are the kinds of things you look at. The second area is looking at the
severity of the behavioral problems, ... What we look for, certainly at our delinquency clinic, are ...
things along more the aggressive conduct problem line. The vandalism issues, the frequent
fighting, getting into more aggressive themes. All his stuff was fairly non-aggressive, fairly minor.
When you look at those kinds of things - - and in fairness, my perception may be jaded somewhat
by the fact that we see the worst kids in the province who have problems of this type - - he's the
type of kid who wouldn't even be referred to our clinic because he's not serious enough. His
problems are relatively mild ...

[26] He also testified as to the effect of sexual abuse on a child with Attention Deficit Disorder: The
difficulty when you have this kind of situation where you've got a pre-trauma history of psychiatric
problem, a post-trauma worsening of those, is that you're still left with a fairly overwhelming
conclusion that the trauma worsened those pre-trauma difficulties substantially. In other words,
what you've got is a kid who clearly had problems, but this trauma intersects with those problems in
invariably a very negative manner. Sexual abuse never helped any kid with Attention Deficit
Disorder. It's always going to make him worse. A kid with a behaviourial problem is not going to be
assisted by being sexually abused by somebody he trusted. You're stuck with a situation that how
does one extrapolate out of the sexual abuse and think how this child could would have gone but
for the sexual abuse - - to borrow from the legal term. That's a difficult task obviously. We know
that most kids with ADHD settle down around age 12; some continue and continue to have
problems. I saw nothing in the medical record to suggest that he had ongoing attention problems
after age 12, but that may be coloured by the fact that his behaviour problems were worse.

... But you're left still with the inescapable fact that we have got a kid with problems beforehand,
a serious trauma and a kid with worse problems afterwards. It's possible that he could have
gone on to have worse problems, in any event, it's just I don't think very probable. I think that the
abuse had to play a major role in the worsening of his difficulties.

... Certainly. It's clear he had problems with self- esteem, self-confidence, not feeling very good
about himself before the abuse. It's equally clear that subsequent he had a lot of homophobic
features in which he dubbed himself further. It intuitively makes sense that you take a child with
these kinds of insecurities, you add the trauma to them, subsequently you're obviously going to
make it worse. How much, again, we're back to that extrapolation of how far his difficulties would
have been had the abuse not have occurred. It's quite probable he would have had ongoing



problems with self-esteem until he got himself established. He's much better now when I
examined than I inferred he was during this period of time. I don't think he would have had the
homophobic features, the self-doubts regarding his own sexuality, the wish to be macho, to
prove himself a real man. None of that, I think, would have occurred had the abuse not
happened ...

[27] I am satisfied that Wayne Kaskiw suffered from a mild form of Attention Deficit Disorder prior to
the incidents of sexual abuse by Paul Pornbacher and that that was a factor in his later
behaviourial and social problems. I am also satisfied that the impact on him of the sexual abuse
was greater because he was a more vulnerable child as a result of his Attention Deficit Disorder.
The Church

 [28] The Bishop argues that the Church is nothing more than a voluntary association of members
who share a common set of religious beliefs and values and are organized pursuant to the
structure set out in the Code of Canon Law. The financial contributions of the members, it is
argued, essentially become their collective property through the legal "fictions' of the parish and
diocese, and are administered on their behalf by the parish priest or the bishop. As a result, he
argues, there is no legal relationship between the church and its members such as employer-
employee, master-servant or principal-agent.

[29] Much evidence was led as to the internal structure of the church, as set out in the Code of
Canon Law. Although the Code to which reference was made was the Code of 1983, and therefore
not the Code in effect in 1975-76, I am satisfied that to the extent they are relevant to the issues in
this proceeding those parts of the Code defining the internal structure of the Church, and
specifically the hierarchical roles and responsibilities, did not change in any significant way with the
introduction of the revised Code in 1983.

[30] It is not necessary to consider the entire hierarchical structure of the church in relation to the
issues raised in this action. It is clear that the church is a single entity, governed ultimately by the
Vatican. The main functional unit of the Church is the diocese. The Bishops of the Church are each
responsible for a diocese and represent that diocese to the Holy See in Rome. Priests must be
attached to a diocese and must take a vow of obedience to the bishop upon joining the diocese. A
diocese is divided into four Deaneries within which are a number of parishes, each of which has its
own priest or priests. The Nelson Diocese covers a large geographical area.

[31] The property owned by the Diocese of Nelson is held in the name of The Roman Catholic
Bishop of Nelson, a Corporation Sole, which was established by private statute in 1937 for the
purpose of the orderly administration of the property of the Diocese. In addition to the limited
powers to administer property of the diocese granted to the bishop through the Corporation Sole,
the bishop has authority over the priests within his diocese and has the responsibility for accepting
priests into the diocese, assigning priests to parishes and ensuring that the priests' needs are
adequately provided for. The parish is primarily responsible to provide its priests with living
expenses and remuneration, but if the parish does not have the resources to meet that obligation
then the bishop must.

[32] The bishop is also responsible to initiate discipline of priests for violations of the Code,
although the authority to impose serious sanctions is vested in the Senate of bishops. A priest has
administrative recourse within the church hierarchy to challenge the sanctions imposed on him for
breach of the conduct required of him by the Code. Canon 290 makes it clear that the church has
the authority to terminate a priest's clerical state.

[33] It is apparent, although he denied it, that Bishop Doyle, the Bishop of Nelson at the relevant
time, had been aware since in or about 1970 that at least two, and possibly three, of the priests in
his diocese had been sexually inappropriate with children in their parish. His response to these
situations was to provide counselling for one of the priests, to move both of the priests to other
parishes and to keep the matters quiet. There is no evidence that any steps were taken by the
church or the bishop to attempt to prevent further similar problems occurring until 1987 when the
Canadian Council of Bishops set out policy guidelines.

ANALYSIS

Sexual Assault by Pornbacher

[34] Although Paul Pornbacher pleaded guilty to charges of sexual assault against Wayne Kaskiw
based on the same allegations as are before this court, he now denies that he sexually assaulted



Wayne Kaskiw. In these circumstances the guilty plea is prima facie evidence that the events to
which the accused pleaded guilty occurred. The onus, therefore, is on Paul Pornbacher to rebut the
presumption that he did commit the assaults for which he was convicted. C. (P.) v. C. (R.) (1994),
114 D.L.R. (4th) 151 (Ont. Ct. (Gen. Div.)).

[35] The only evidence led to rebut the presumption was that of Paul Pornbacher. It was argued on
his behalf that the evidence of the psychologists whom he had seen in relation to his admission to
and therapy at the Stave Lake Correctional Centre corroborated his denial of the allegations. That
evidence was that in his sessions with the psychologists he was equivocal as to whether he had
committed the particular sexual assaults and he was apparently reluctant to acknowledge that he
had. However Mr. Pornbacher did admit to these professionals that he had done wrong, that he
had been sexually inappropriate with children, including a child named Wayne. At best the
evidence of the psychologists could be seen as inconclusive of the question as to whether Mr.
Pornbacher had committed sexual assaults as alleged. Their evidence does not confirm or support
his denial of the events but is equally consistent with his guilt.

[36] If the burden was on the plaintiff to prove that Mr. Pornbacher did commit the acts, then
perhaps the fact of the equivocal nature of the statements made by him to the psychologists would
be of assistance to Mr. Pornbacher on this issue. However the burden is on Mr. Pornbacher to
rebut the presumption that he did commit the acts for which he was convicted. The presumption
has not, therefore, been rebutted. I find that he did commit the sexual assaults as described by Mr.
Kaskiw. Negligence of the church

[37] In order to find the bishop, and therefore the church, negligent I must find:

the church had a duty of care in relation to the plaintiff it was foreseeable that if the church
breached its duty of care injury would result the church breached its duty of care the plaintiff
suffered the foreseeable injury

[38] It is argued on behalf of Mr. Kaskiw that the church is negligent on two bases:

1. the bishop should have taken steps to ensure that Paul Pornbacher was not a risk to children
before accepting him for placement in the Diocese of Nelson; and

2. once the bishop had knowledge of other priests having sexually abused children in the parish
prior to 1975 he had a duty to take steps to protect other children from sexual abuse by priests,
that it was foreseeable that unless the church took steps to protect children it was likely that
there would be further incidents of sexual abuse of children by priests and that as a result of the
failure of the bishop to take such steps Mr. Kaskiw has suffered loss and damage.

[39] As to the first argument, there was no evidence before me that had the bishop taken steps to
investigate the background and character of Paul Pornbacher prior to accepting him into the
diocese he would have discovered Paul Pornbacher was a risk to children or otherwise
unacceptable. There is no evidence that there was anything to discover. Therefore the bishop is
not negligent on that basis.

[40] As to the second argument, prior to 1975 the bishop had received complaints that at least two
of the priests in the Nelson diocese had been sexually abusing children in their parish. The
bishop's response to the complaints was, in one of the cases, to send the priest to a facility in
Washington State for counselling and then to reassign him to another parish. In the other case the
priest was simply reassigned. Although he was aware that a problem existed in his diocese, there
is no evidence that the bishop took any steps to attempt to prevent further incidents by other priests
in his diocese nor is there any evidence that it would have been unreasonable to have expected
him to do so.

[41] It is argued on behalf of the bishop that in the early and mid 1970's the problem of sexual
abuse of children was not recognized and no procedures were in place in other institutions, such as
public schools, to deal with it. Therefore, it is argued, the failure of the bishop to take any steps was
not below the prevailing standard of care. In support of this position the bishop relies on the cases
of Lyth v. Dagg (1988), 46 CCLT 25 (B.C.S.C.) and Gray v. Reeves (1992), 64 BCLR (2d) 275
(S.C.) as authority for the proposition that the standard of care that is to be expected today is much
higher than that which existed twenty years ago and it is the standard of twenty years ago which
must be applied. Therefore, it is argued, the failure of the church in 1975 to take any steps to
prevent further incidents was not below the appropriate standard of care in the circumstances.



[42] Although there is language in the headnote of the report of Lyth v. Dagg (supra) that suggest it
stands for the proposition that alertness to such misconduct was not reasonably to be expected at
the relevant dates, there is nothing in the reasons to suggest that the trial judge made such a
statement. Lyth v. Dagg was decided on the basis that the plaintiff had not established that the
school district had knowledge of the propensity of the particular defendant teacher to engage in
sexual activity with young males and the plaintiff's claim against the school board was dismissed.
There was no evidence that the school board had knowledge of any problem of sexual abuse of
children by teachers prior to the incident giving rise to the claim.

[43] The bishop says that in Gray v. Reeves (supra) the court recognized that a lower standard of
care applied twenty years ago than is presently the standard. In particular I was referred to a
passage from the reasons at p.280 where the court said:

... It must be remembered that these events occurred over 20 years ago when childhood sexual
assault was less recognized, less understood and very much more likely to be kept hidden than
is the case today. In Gray v. Reeves the court was concerned with a limitation defence in an
action for damages for sexual assault of the plaintiff by her uncle which took place twenty years
earlier. The passage referred to is obiter and relates to the fact that when the plaintiff's parents
learned of the sexual abuse they did not go to the police but tried do deal with the defendant
directly. It is not authority for the proposition propounded by the bishop in this case.

[44] In the instant case it is not alleged that the bishop knew of Pornbacher's propensity but rather
that he knew that there were priests in his diocese who had sexually abused children and in the
face of that knowledge did nothing to attempt to prevent other such incidents occurring in the
future. The question of the appropriate standard of care must be determined in light of the
particular facts of each case. What is relevant is not what others were or were not doing but
whether, in the circumstances, it was reasonable for the defendant church to do nothing.

[45] Here the plaintiff and defendants were in a fiduciary relationship based on the trust reposed in
the church and its representatives as spiritual leaders of the catholic community. In addition the
plaintiff was a child at the time of the assaults. There is no question that in 1975 it was understood
that the sexual abuse of children, whether by priests or others, was not acceptable behaviour. This
is particularly true for priests of the Catholic Church in light of their vows of celibacy. The bishop
had a duty to take care of his flock and to ensure that his priests maintained their vows.

[46] It was foreseeable that if nothing was done to try to prevent priests from sexually abusing
children there could be further instances of abuse and that children would be harmed as a result.
Although there may have been no appreciation that the problem of institutional child sexual abuse
was widespread and that no one else had yet taken formal steps to deal with the problem, that
circumstance is irrelevant to a consideration of the question as to whether the bishop was negligent
in taking no steps to deal with the problem of which he was aware. The fact that the bishop did
nothing is prima facie evidence of a breach of the duty of care. In the absence of any evidence to
rebut that presumption I conclude that the bishop breached his duty of care to Mr. Kaskiw. As a
result of that breach Mr. Kaskiw was injured. The injury suffered by Mr. Kaskiw was precisely that
which was foreseeable in the absence of any steps being taken to prevent it. Vicarious Liability

[47] It is argued on behalf of the bishop of Nelson that he derives his powers from the Corporation
Sole. The Corporation Sole, it is argued, does not have the capacity of a natural person. It has only
those powers necessary to permit the diocesan administrators to administer the property of the
diocese. Without the vehicle of the Corporation Sole, it is argued, the Roman Catholic Church is
simply a voluntary association of members who share a common set of religious beliefs and
values, and who are organized pursuant to the structure set out in the Code of Canon Law. The
balance of the functions of the office of bishop are, it is argued, conducted personally by the
bishop, with the advice and, as necessary, consent of the Senate of Bishops. Therefore, the
defendant argues, the Roman Catholic Church does not exist as an entity and is not represented
by the Bishop of Nelson in these proceedings.

[48] I am satisfied that the Roman Catholic Church is an existing, viable, identifiable organization
with a complex internal hierarchical structure and not merely a voluntary association of members. I
am also satisfied that the Bishop of Nelson is a position within that organization, occupied at the
relevant time by Bishop Doyle, and is not simply the title given to an individual who has assumed a
position of eminence within the diocese:

Bishop Doyle was appointed to the position of Bishop of Nelson by the Roman Catholic Church.
Therefore the Bishop of Nelson represents the Church for the purposes of these proceedings.



[49] In order for the Church to be vicariously liable to Mr. Kaskiw for the sexual assaults by Paul
Pornbacher it must first be established either that the church was Mr. Pornbacher's employer or
that they had a relationship of principal and agent. If one of those relationships is present it must
then be established that the wrongful act was committed by Mr. Pornbacher in the course of his
employment or agency.

[50] The Bishop of Nelson says that there was no employer/employee relationship between Mr.
Pornbacher and the Bishop of Nelson or the Corporation Sole nor was there a relationship of
principal and agent.

[51] It was argued on behalf of the Church that the relationship between a priest and the bishop or
church is merely a voluntary one and not, therefore, a relationship of employer/employee.
Alternatively, the church says that if there was any employer/employee relationship it was between
the parish and the priest, not the bishop and the priest.

[52] I was referred to a number of cases which decided that the relationship between the church
and its priests is an ecclesiastical one, governed by the Code of Canon Law: Rogers v. Booth,
[1937] 2 All E.R. 751 (C.A.); Methodist Conference v. Parfitt, [1983] 3 All E.R. 747 (C.A.); and
Renault v. Sheffield (1988), 29 B.C.L.R. (2d) 171 (B.C.S.C.). Two of these cases were concerned
with the rights and obligations as between the priest and the church. They did not hold that there
can be no employer/employee relationship for the purposes of protecting third party rights.

[53] The case in which the rights of a third party was an issue is Renault v. Sheffield (supra). The
Church relies on Renault, in particular, in support of its position that the relationship between the
church and its priests is ecclesiastical, not master and servant. I do not find that case to be of
assistance in the present circumstances. Renault is a bailment and conversion case in which the
priest was not authorized to receive goods and therefore the wrongful act was found not to have
been within the scope of his employment in any event. As well, it was a chambers application
argued on limited affidavit material and it is not clear that the learned chambers judge had his mind
directed to the implications to third parties in general of a finding that the relationship between a
priest and the church was strictly ecclesiastical. (In re Hansard Spruce Mills Limited (in Bankruptcy)
(1954), 13 W.W.R. (NS) 285 (B.C.S.C.)).

[54] In the present case, all of the common law indicia of the employer/employee relationship are
present as between the Bishop of Nelson and Paul Pornbacher. Those include power to select,
control and dismiss, payment of wages, right to exclusive services, determination of place of work
and control of hours of work. Although as between the church and its priests the relationship may
be governed by ecclesiastical law, the church operates within the secular community. The church
cannot insulate itself from the laws and sanctions of the secular community through the
implementation of its own internal law. The church must be, and is, subject to the laws of the
secular community in its dealings with the members of that community. I have no hesitation in
finding that the relationship of employer/employee does exist in so far as that relationship affects
the rights of third parties. Was the sexual assault committed within the course of employment?

[55] The bishop argues that the sexual assaults were not committed within the scope of
employment because Mr. Pornbacher did not have specific duties involving children and because
the acts were contrary to his vow of celibacy.

[56] In F.W.M.v. Mombourquette, [1996] N.S.J. No 260, C.A. No. 122273, the Nova Scotia Court of
Appeal overturned a finding at trial of vicarious liability of the Catholic Church for the sexual assault
on a young boy by a priest. After referring to the tests for vicarious liability as set out in Curry (infra)
and Griffiths (infra) the Court said in paragraph 47:

The fact that the appellant employed him as a clergyman and authorized him to act in a
privileged position is not sufficient to impose liability particularly where he acts criminally and
totally contrary to the religious tenets which he has sworn to uphold. One may well ask how can
it be said in such circumstances that he was acting in the course of employment? With respect,
it is clear that he was not doing so when he approached and subsequently assaulted Mr. F.M..
With respect, I would uphold the appellant's contention that the learned trial judge erred in
holding the appellant vicariously liable for the criminal activities of Mombourquette.

[57] In F.W.M. v Mombourquette the Court of Appeal does not appear to have considered the
question of vicarious liability in the context of the role of the church and its clergy in relation to its
congregation, especially children. In particular it does not appear that the court felt it necessary to
consider the fact that the priest is invested by the Church with the authority of the church and is to
be accorded respect as a representative or extension of the church or that, necessarily, clergymen



must be involved with all parishioners, including children, in carrying out their roles within the
church. From the reasons it appears that the Court of Appeal may have been satisfied that the
finding that the actions of Mombourquette, having been in contravention of a fundamental tenet of
the Church and contrary to his vows, made it unnecessary to deal with that aspect of the trial
court's decision.

[58] The Court of Appeal in F.W.M. v. Mombourquette determined that the sexual assault
perpetrated by Mombourquette was outside the scope of his employment because it was
antithetical to the religious tenets which Mombourquette had sworn to uphold. With respect, the fact
that an employee vows or promises to perform his or her duties in a particular way is not the basis
upon which to determine whether the wrongful act was within the scope of employment. An
employee of a financial institution, for example, may promise not to steal from the employer's
customers, but the employer will be liable to its customers if the employee breaks that promise and
the customer suffers loss. In the same way the tenets of the church and the vows related to them
do not define the scope of employment but only the modes of behaviour expected by the church of
a priest in carrying out his role as a representative of the church. For this reason I decline to follow
the Court of Appeal's decision in F.W.M. v. Mombourquette.

[59] The question remains as to whether the wrongful acts of Paul Pornbacher were done within
the scope of his employment.

[60] In P.A.B. v. Curry, [1995] 10 W.W.R. 339 (B.C.S.C.) the plaintiff was sexually assaulted
between 1968 and 1971 by an employee of the defendant while the plaintiff was in a residential
care facility operated by the defendant. The employees acted as parental figures in providing
supervision and care for the youngsters in residence. At paragraph 13 Lowry, J. discussed the test
for vicarious liability of the defendant employer in those circumstances:

... The duty the Foundation assumed to provide a safe environment is obvious. It engaged Curry
and others to fulfil its obligation to the children who had no choice about where they lived and
were treated. It did not authorize Curry's misconduct but it did authorize his physical contact with
the children in his care -- a contact that was a necessary part of his acting as a parent having
total intervention in the lives of the children he supervised. The mode he employed, whereby his
authorized physical contact with the children degenerated into protracted sexual abuse, was
nonetheless a mode (albeit a most wrongful and clearly unauthorized mode) of conducting
himself while undertaking the responsibilities of his employment for which he was engaged.

[61] In Taylor-Jacobi v. Griffiths et al, (unreported), B.C.S.C. Vernon Registry No. 24139, October
25, 1995, Wilkinson, J. said at par. 69:

... there must be powerful motivation acting upon those who control institutions engaged in the
care, protection and nurturing of children [to prevent sexual misconduct]. That motivation will not
in my view be sufficiently supplied by the likelihood of liability in negligence. In many cases
evidence will be lacking or have long since disappeared. The proof of appropriate standards is a
difficult and uneven matter.

... In my view liability ought to, and does, follow where an employee's responsibility and
employment involve the care and protection of children and the actions in question amount to
doing wrongfully or criminally that which the employee was to do properly.

[62] Although in Curry and Griffiths it was clear from the focus of the services provided by the
employer that the employee was to be involved with children in the course of employment, it does
not follow that it will only be in circumstances where the primary focus of the employment is
children that vicarious liability will be found.

[63] The following quote from Halsbury's Laws of England (4th ed.) Supp. [pp. 16/72 - 16/73] [Pt. 1
Vol. 16, para. 742] succinctly states what is intended by "scope of employment" in the context of a
determination of the issue of vicarious liability:

The act must be shown to have been performed while the employee was acting within the
course of his employment, that is while the employee was engaged on his employer's business
and was performing either duties falling within the scope of this authority which he was
employed to perform or functions which were at least incidental to his employment. Unless this
is established, any action against the employer will fail. (Emphasis added.)

[64] The question here is whether Paul Pornbacher was to be involved in the care or nurturing of
children in the course of his employment. The Church says that because Pornbacher had no



teaching duties or other responsibilities specific to children any involvement he had with children
was outside the scope of his employment. It is clear from the evidence of Mr. Kaskiw and Paul
Pornbacher, as well as the evidence of Bishop Doyle and Father Morrissey, that part of a priest's
duties is to look after all parishioners, including children. In fact priests are to encourage activities
within the church that will involve children and it is expected that in carrying out his role a priest will
involve himself in these areas.

[65] From Mr. Kaskiw's perspective, one did not question the priest. The priest was part of the
church, and over him was the bishop who had authority over all the priests. Being strong Catholics
the church was very important to the Kaskiw family. Youth were and are an important part of the
Church and the Church actively encouraged the involvement of youth in church activities. In Mr.
Kaskiw's case he was baptized Catholic and he had his first communion. As well he became an
altar boy and assisted Father Pornbacher at services.

[66] It is explicit in both Curry and Griffiths that a person or institution placed in a position of
authority over children owes a very high duty of care to the children over whom he, she or it, has
that authority. Implicit in this reasoning is the recognition that in an adult-child relationship children
are vulnerable, they do not have equal power and as a result they require more protection. A
relevant factor in assessing the duty of care expected of an adult in a position of authority over a
child is the role of the adult in relation to the child.

[67] In considering these tests in the context of this case I adopt the language of Goodfellow, J, in
the trial decision in F.W.M. v. Mombourquette, where he says, at paragraph 57:

A spiritual advisor to a parish within an institution that reaches out to children and involves them
in participation within the church, almost by blind obedience, does place the spiritual advisor, in
most situations, in a position of acting with the authority of his employer when dealing with
children within areas approved of by the church, and therefore, when a priest conducts himself
negligently in the confines of the general authority derived from his employer, the employer must
also be held liable.

[68] So, on the facts of this case, is the Church, through the Bishop of Nelson, vicariously liable to
Mr. Kaskiw for the injury caused to him by Paul Pornbacher.

Limitation Act

[69] The bishop argues that if he is found to be vicariously liable the plaintiff's action must fail by
reason of being outside the two year limitation period provided in the Limitation Act, R.S.B.C. 1979
c.236. In Parrett v. Sinclair et al, (unreported, No. 93/3581 Victoria Registry, December 14, 1995
(B.C.S.C.)), it was held that s. 3 (3)(k) of the Limitation Act allows a victim of sexual assault to seek
compensation, without regard to a limitation period, from all persons whose act or failure to act
contributed directly or indirectly to the damage suffered. Section 3(3)(k) provides as follows:

A person is not governed by a limitation and may at any time bring an action

... (k) for a cause of action based on misconduct of a sexual nature, including, without
limitation, sexual assault

(i) where misconduct occurred while the person was a minor, and
(ii) whether or not the person's right to bring the action was at any time governed by a
limitation period;

[70] It is argued on behalf of the bishop that the provisions of s.3(3)(k) of the Act do not extend to
vicarious liability because the plaintiff's claim against the church is not for a "cause of action based
on misconduct of a sexual nature." Vicarious liability, it is argued, is a form of strict liability based
on an employment or agency relationship and is not based on the nature of the tort of the
employee.

[71] In Q. v. Minto Management (1985), 49 O.R (2d) 531 Gray, J. of the Ontario High Court refers
to Salmond on Torts for the proposition that in a situation of vicarious liability "persons are deemed
to be joint tortfeasors". This is consistent with what I take to have been the intention of the
legislature in section 3 (3)(k) of the Limitation Act, as set out in Parrett (supra). That is, that the
provisions of that section are to extend to all persons whether directly or vicariously liable to the
plaintiff. The plaintiff is not, therefore, prevented from recovering against the bishop by reason of
the provisions of the Limitation Act.



[72] It was argued on behalf of the plaintiff that if the Bishop of Nelson is vicariously liable that
liability extends to the Corporation Sole because the Corporation Sole is the Bishop of Nelson.
However, the Corporation Sole has specific powers limited to the holding and administration of the
property of the diocese. The Bishop does not get his power and authority to administer the day to
day affairs of the diocese from the Corporation Sole, he gets those powers from the Catholic
Church. In carrying out his duties within the Church the bishop's powers to deal with the property of
the diocese are limited to those provided by the Corporation Sole. In relation to the circumstances
giving rise to this claim the bishop was not acting on behalf of or with powers granted to him by the
Corporation Sole. Therefore the Corporation Sole is not liable for the injuries suffered by the
plaintiff as a result of the wrongful acts of Paul Pornbacher. The Catholic Public Schools

[73] The claim against the Catholic Public Schools of Nelson Diocese was neither pursued nor
defended. It is dismissed.

DAMAGES

[74] Wayne Kaskiw seeks general damages for pain, suffering and loss of enjoyment of life, past
and future income loss and aggravated and punitive damages. He says that but for the impact on
him of the assaults he would have progressed through school as an average student and would
have gone on to find employment after graduation from high school. He says that because of the
trauma of the assaults his education and employment paths have been compromised. He says that
because of the breach of trust involved in the assaults and because of the subsequent behaviour of
the defendant Pornbacher he should receive aggravated and punitive damages.

[75] The defendants say that Wayne Kaskiw was a disturbed child before the alleged assaults and
that the assaults are not the sole or major cause of his subsequent problems. Therefore, they
argue, the principle in Pryor v. Baines and Johal (supra) should apply to the final determination of
quantum of damages. That principle, adopted from the decision of Taylor, J. in Rumley v. Hewison,
is set out and approved by Carrothers, J.A. at p.399, as follows:

It appears that the appropriate course in this case is to determine the damages which would
have been awarded had the plaintiff's present condition resulted from a single cause for which a
defendant were liable and to award a portion of that amount equivalent to the portion of the
plaintiff's disability which can fairly be attributed to this defendant's negligence.

[76] As described in the narrative and findings of fact, it is apparent from all of the evidence that
Wayne Kaskiw suffered from what Dr. O'Shaughnessy described as a "mild" form of Attention
Deficit Disorder prior to the sexual assaults by Paul Pornbacher. Although Dr. O'Shaughnessy
used the word "mild" in describing the extent of the problem suffered by Wayne Kaskiw prior to the
incidents, that descriptor was used in the context of Dr. O'Shaughnessy's clinical practice in which
he dealt with severely disturbed children. Dr. O'Shaughnessy testified that 90% of children
suffering from the mild form of Attention Deficit Disorder outgrow it and go on to lead normal
productive lives. However, I am satisfied that, in light of the extent of the difficulties that Wayne
Kaskiw was experiencing and his behavioral problems prior to the sexual assaults, it is not possible
to say on a balance of probabilities that he would have outgrown the Attention Deficit Disorder but
for the assaults by Paul Pornbacher.

[77] From the evidence of Dr. O'Shaughnessy and of the professionals involved with Mr. Kaskiw in
the early 1970's, I am satisfied that Mr. Kaskiw did have significant behavioral and social problems
which preceded the events involving Paul Pornbacher. I am also satisfied that the sexual abuse by
Paul Pornbacher exacerbated Mr. Kaskiw's social, psychological and emotional problems and
contributed to the difficulties that Mr. Kaskiw experienced over the next 15 to 20 years. However,
the entirety of the difficulties experienced by Mr. Kaskiw from the time of the incidents to today
cannot be attributed solely to the sexual assaults by Paul Pornbacher. Accordingly, it is necessary
to attempt to determine the extent to which the sexual assaults contributed to the problems
experienced by Mr. Kaskiw in his teenage and early adult life.

[78] On the basis of all of the evidence, including the evidence of Mr. Kaskiw's vulnerability and the
impact on his sexuality and self-esteem, I am satisfied that 75% of the difficulties experienced by
Mr. Kaskiw are a consequence of the impact on him of the sexual assaults by Paul Pornbacher.

GENERAL DAMAGES



[79] In considering the assessment of general damages, I am mindful of the number and nature of
the assaults, Mr. Kaskiw's age at the time and his particular vulnerability, the fact of the relationship
between Mr. Kaskiw and Paul Pornbacher being that of priest and child, the fact that there was no
force or violence used, and the effect on Mr. Kaskiw of the abuse.

[80] I was referred to a number of cases involving the award of damages to infant victims of sexual
assault, including Taylor- Jacobi et al v. Griffiths et al (supra), Gray v. Reeves (supra), Singer v.
Golovin et al (unreported, Vancouver Registry No. A911145, July 25, 1995 (B.C.S.C.). In these
cases the damages ranged from a low of $23,000 to a high of $120,000. Some of these awards
included aggravated damages where the circumstances warranted.

[81] It is argued on behalf of Mr. Kaskiw that in addition to the award for non-pecuniary damages in
this case there should also be an award of aggravated damages because of the breach of the
fiduciary relationship between Mr. Kaskiw and Father Pornbacher (as he then was). It is argued on
behalf of the defendants that the awarding of aggravated damages in sexual assault cases ought
properly to be included in the assessment of general damages. This position is consistent with the
decision in M.(K.) v. M.(H.), [1992] 3 S.C.R. 3, where LaForest, J. said, at pp. 81-82:

The question in this appeal is whether there are different policy objectives animating the breach
of a parent's fiduciary duty as compared with incestuous sexual assault. In my view, the
underlying objectives are the same. Both seek to compensate the victim for her injuries and to
punish the wrongdoer. The jury award of general damages was made with full knowledge of the
injuries suffered by the appellant and her rehabilitative needs. The same concerns would apply
in assessing equitable compensation, and as such I would decline to provide any additional
compensation for the breach of fiduciary obligation.

[82] I am satisfied, upon a review of all the cases and considering all the facts and circumstances
of this case, including the entirety of the difficulties suffered by Mr. Kaskiw subsequent to the
incidents, that an appropriate award of damages in this case, including provision for aggravated
damages, is $40,000. This amount must be adjusted to take into account the determination with
respect to the extent to which the sexual assaults aggravated the pre-existing condition, in
accordance with the principle in Pryor v. Baines (supra). Accordingly, the $40,000 award must be
reduced by 25%.

INCOME LOSS

[83] Evidence was led by the plaintiff from Dr. Geoffery Young, an economist, as to past earning
capacity and consequent loss and future earning capacity and consequent loss. The calculations
were made on a "no incident" scenario and are based on two alternatives:

(1) that Mr. Kaskiw would have finished High School and moved into the workforce with a Grade
12 diploma, and

(2) that Mr. Kaskiw would have successfully pursued his desire to become a funeral director.

[84] Assuming no sexual assault incidents and assuming that Mr. Kaskiw would have proceeded
without incident to complete his Grade 12 and move into the workforce, based on the average
earnings for all British Columbia males with a secondary school certificate, the present value of Mr.
Kaskiw's past earning capacity is approximately $369,400. Had Mr. Kaskiw begun his
apprenticeship as a funeral director in January of 1987, the present value of the past non-incident
earning capacity is calculated to be $378,200. From either of these figures must be subtracted Mr.
Kaskiw's actual earnings from the time of the incidents to trial. From all of the evidence it appears
that during that period Mr. Kaskiw earned at least $166,500. There are several years for which no
income tax return was filed and it is not clear what income Mr. Kaskiw earned during those periods.

[85] The defendants argue that the earnings disclosed by the plaintiff for post-incident to trial are
under-stated and unreliable. The evidence of earnings may be incomplete but to the extent that it is
before me it is not unreliable. However, I am satisfied that it is likely there was additional income
earned which is not disclosed. I do not believe the failure to produce this evidence was intended to
mislead the court but rather that documentary information is not available and the passage of time
has made the recollection of it impossible.

[86] Although Mr. Kaskiw indicated a desire to complete the apprenticeship program and become a
funeral director, I cannot find on a balance of probabilities that that result is the most likely and I
prefer the calculation based on the average income for males in British Columbia with a secondary



school certificate. Therefore the appropriate figure to be used for the calculation of past earning
capacity is that based on the average income for British Columbia males with Grade 12: $369,400.
From that amount must be deducted the earnings of Mr. Kaskiw over that period which I fix at
$200,000. The total past income loss is therefore $169,400. This amount must be adjusted to take
into account the extent to which Mr. Kaskiw's pre-existing problems affected his capacity to earn
income, by reducing that amount by 25%. Therefore, the past earning loss attributable to the
sexual assaults is $126,750.

FUTURE INCOME LOSS

[87] Dr. Young's evidence with respect to future income loss also contemplated two scenarios:

1) that Mr. Kaskiw successfully completed his training as, and became, a funeral director, and

2) that Mr. Kaskiw did not become a funeral director but continued in the workforce with a Grade
12 certificate. For reasons given previously I prefer the second calculation. Dr. Young has
calculated the total future income loss on the basis of the average income of males in British
Columbia with a secondary school certificate to be $74,100. The calculation includes a provision
for a "catch-up" period in which it is assumed that Mr. Kaskiw will catch up with his age group
over a 10 year period from trial. Because of the finding with respect to the proportionate impact
of Mr. Kaskiw's pre- existing Attention Deficit Disorder on his present circumstances, that
amount must be adjusted on the basis of the principle in Pryor v. Baines (supra). The total future
earning capacity loss attributable to the sexual assaults is, therefore, $55,500.

PUNITIVE DAMAGES

[88] The plaintiff also seeks punitive damages. It is argued on behalf of Paul Pornbacher that
although the court has the discretion to award punitive damages where, as here, the defendant has
already been punished in criminal proceedings the court ought not to inflict further punishment by
way of punitive damages.

[89] I was referred to a number of authorities in support of the position being taken by the
defendant Pornbacher. In particular, the cases of F.W.M. v. Mombourquette et al (supra), Potvin v.
Brassard (unreported), B.C. County Court, Prince George Registry No. 5506/84, May 5, 1989,
Slinn v. Morgan (unreported), B.C.S.C. Vancouver Registry No. C916543, February 11, 1993,
Taylor-Jacobi et al v. Griffiths et al (supra), Thibodeau v. Poirier et al (unreported) Ontario Court
Gen. Div. 4125-91, March 14, 1994, and C.(P) v. C.(R) (supra). In all of these cases the defendant
had either pleaded guilty and there was no trial or had been convicted after trial. None of these
cases involved the circumstance that the defendant, having either pleaded guilty or been convicted
after trial, denied in the civil proceedings having committed the acts.

[90] In Hill v. Church of Scientology, [1995] 2 S.C.R. 1130 Cory J., dealing with the general
principles to be considered in relation to an award of punitive damages, said at p.1208:

Punitive damages may be awarded in situations where the defendant's misconduct is so
malicious, oppressive and high-handed that it offends the court's sense of decency.

... It is the means by which the jury or judge expresses its outrage at the egregious conduct of
the defendant. They are in the nature of a fine which is meant to act as a deterrent to the
defendant and to others from acting in this manner. It is important to emphasize that punitive
damages should only be awarded in those circumstances where the combined award of
general and aggravated damages would be insufficient to achieve the goal of punishment and
deterrence.

[91] And in Vorvis v. Insurance Corporation of British Columbia, [1989] 1 S.C.R. 1085, McIntyre, J.,
discussing the exceptional character of punitive damages, cited with approval Warner v. Arsenault
(1982), 53 N.S.R. (2d) 146 (N.S.S.C.A.D.) where Mr. Justice Pace said at p.152:

Exemplary or punitive damages may be awarded where the defendant's conduct is such as to
merit punishment. This may be exemplified by malice, fraud or cruelty as well as other abusive
and insolent acts toward the victim.

[92] Here Paul Pornbacher, after putting the plaintiff through the emotional turmoil of revisiting the
original incidents, in order to prove the allegations in the criminal proceedings up to the end of the



Crown's case before entering a guilty plea, then put the plaintiff to the proof of the allegations again
in the civil proceedings. Where, as here, there is no corroborating credible evidence to provide any
support for the defendant's denial that the events occurred and where, without regard for the
impact on the plaintiff, he puts the plaintiff through unnecessary additional anguish, I find that
conduct to be cruel, abusive and insolent towards Mr. Kaskiw. These are circumstances which call
for the censure of the court and are not adequately addressed in the award of general and
aggravated damages. I fix $20,000 as punitive damages against the defendant Paul Pornbacher.

[93] The question remains as to whether the defendant Bishop ought also to be responsible for
those exemplary damages, on the basis of the finding of vicarious liability. As mentioned earlier in
relation to the question of the applicability of the provisions of the Limitation Act, in a situation of
vicarious liability persons are deemed to be joint tortfeasors. The question is whether the
circumstances giving rise to the award of exemplary damages in this case, that is, the decision of
Paul Pornbacher to deny that the events happened, are such as to support a finding of vicarious
liability.

[94] The issue is discussed in Waddams "The Law of Damages" 2nd edition, 1995, at p.11-24 and
following where, in describing the application of exemplary damages to multiple defendants, the
author says:

The question of the liability of a principal or employer for exemplary damages awarded against
an agent or employee has been little discussed by English or Canadian writers. As McCormick
says, the question raises difficult problems of policy. From the point of view of the considerations
of justice, mentioned by Lord Reid, in respect of joint tortfeasors, there would seem to be no
justification for punishing the principal for the agent's misconduct.

... Canadian cases have regularly awarded exemplary damages against corporations for
misconduct of employees.

... In principle, it would seem that an award of exemplary damages against a corporation can
be justified only where the corporation can be held criminally responsible. Otherwise, it cannot
be said that the corporation itself has done anything that makes it worthy of punishment.

[95] It appears, therefore, that in the circumstances of this case I would have to find fault on the
part of the Bishop with respect to the decision of Paul Pornbacher to deny the allegations of sexual
assault in these civil proceedings. There is no evidence before me upon which I can make that
finding. Accordingly, the award of exemplary damages is as against Paul Pornbacher only.

COSTS

[96] All of the submissions in this case were written. In the plaintiff's submissions he seeks special
costs on the basis that the defence advanced on behalf of Paul Pornbacher was of little merit and
was wantonly cruel to the plaintiff and his family, and as against the Bishop because of his breach
of trust. Alternatively, the plaintiff seeks costs on a higher scale under Appendix B due to the
difficulty and complexity of the litigation and the importance of the outcome to the public at large.
The defendants argue that in order to support an order for special costs I must find gross
misconduct on the part of the defendants.

[97] The Rules provide that special costs are awarded only where there has been misconduct in
the proceeding in which the costs order is to be made. See Nygard International Ltd. v. Robinson
(1990), 46 B.C.L.R. (2d) 103 (C.A.). The conduct of the Bishop in defending this claim was not
outrageous, and while the Bishop was unsuccessful the defence was not frivolous. The defence of
Paul Pornbacher was without merit but the censure for that conduct has been dealt with as punitive
damages. This leaves for consideration the plaintiff's position that costs ought to be awarded at a
scale higher than 3.

[98] This was a matter of more than average complexity, both in terms of the evidentiary issues and
in terms of the legal issues. This is particularly so in light of the reliance by the defendant bishop on
the Code of Canon Law. I am satisfied that, on that basis and on the basis of the relative
importance of the issues dealt with by the litigation, a higher scale of costs is justified. Accordingly,
the plaintiff will have his costs of the action at Scale 4, to be payable by the defendants jointly and
severally.

"G.M. Quijano, J."



The Honourable Madam Justice Quijano


