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The accused stands charged with four counts of sexual
m sconduct all eged to have occurred between 1964 and 1967. At the
time he was the principal of the St. Joseph's M ssion Residential

School (the "School") near WIllians Lake, British Col unbi a.

The notion before the Court is for a judicial stay of
proceedi ngs. The notion alleges that the accused's right to be
tried within a reasonable time pursuant to Section 11(b) of the
Canadi an Charter of Rights and Freedons has been violated as has
his right not to be deprived of life, |iberty or security of person

pursuant to Section 7 of the Charter.
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In his witten subm ssion, counsel for the accused expanded
the basis for the notion by alleging a violation of Section 650(3)
of the Crimnal Code. He also contended that the comon | aw

provi des grounds for staying the charges.

CHARGES

M. O Connor is charged with having non-consensual sexua
intercourse with P.B. between January, 1964, and Novenber, 1967
and with MJ. between Decenber, 1965, and Septenber, 1966.

He is further charged with indecently assaulting R D. between
July, 1965, and July, 1967, and A H between August, 1965, and
Decenber, 1966.

BACKGROUND

M. O Connor was born in Quebec on February 17, 1928. He
becanme principal of the School in 1961 and retained this position
until 1967. The School was run by the Cblate Order of the Catholic
Church and enployed both priests and nuns. In addition, both

nati ve and non-native nen and wonmen worked at the School.

The two wonmen who were allegedly raped by the accused were

enpl oyees at the School. The alleged assaults were upon two fenal e
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students. M. O Connor denies all of the allegations. He states
that his sexual relationship with the two enpl oyees was consensual .
He denies that there was any inproper conduct by himtowards the

two students.

M. O Connor was appoi nted t he Bi shop of Wi tehorse on Cctober
15, 1971, and the Bishop of Prince George on June 9, 1986.

Charges were laid on February 7, 1991. A Prelimnary Inquiry
was heard in WIllianms Lake on July 3 and 4, 1991. Trial dates of
January 13, 1992, and June 15, 1992, were not net. It is now

schedul ed to be heard i n Vancouver comrenci ng on Novenber 30, 1992.

CHARTER AND CRI M NAL CODE

The Sections of the Charter upon which the accused relies read
as follows:

7. Everyone has theright tolife, liberty and security
of the person and the right not to be deprived thereof
except in accordance with the principles of fundanental
justice.

I1. Any person charged with an offence has the right
(b) to be tried within a reasonable tineg;

The Crimnal Code provision upon which he relies reads:

650. (3) An accused is entitled, after the close of the

case for the prosecution, to nmake full answer and defence
personal ly or by the counsel.
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MATERI AL BEFORE THE COURT

Def ence counsel filed a detailed witten subm ssion and an
affidavit fromM. O Connor. 1In an oral subm ssion defence counse
related the affidavit evidence to the applicable law and to the
al l eged Charter violations. He said that the application has a
uni que quality in that the accused has filed an affidavit attesting
to his position on each charge, detailed the "m ssing evidence",

and shown how he has been prejudi ced.

M. Considine said that in an anal ogous way the affidavit
evi dence anmounted to "an agreed statenent of facts.” Crown counsel
did not accept the anal ogy, but agreed that there was no opposing
evi dence and that he could not say that there were any factua
errors in the affidavit. Crown counsel also agreed that it was
unique to have such an affidavit from an accused. The

uncontroverted evidence before the Court, in part, is as follows.

P. B.

P. B. was enpl oyed as a seanstress at the School at the tine of
M. O Connor's appointrment in 1961. She had nmaternity |eave in

1967 but otherw se continued her enploynment until her marriage in
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1969. M. O Connor and P.B. had consensual sexual relations over

many nont hs, commenci ng when P.B. was 22 years of age.

Evi dence at the Prelimnary Inquiry fromP.B. is that in about
1964, following a drive-in novie, the accused forced her to have
sexual intercourse. He denies this allegation. He says that due
to the vagueness of the conplainant's recollection of the date of
this alleged incident, he is unable to determ ne which Sisters were
working at the time. He speculates that the Sisters on duty woul d
be able to say that the conpl ainant went directly to her room"upon

returning fromthe novie."

M. O Connor attested that despite extensive efforts the
wher eabouts of Ms. Patricia Skolsej, a social worker who attended
P.B., cannot be ascertained. He believes that M. Skolsej would
say that P.B. "had the same warm caring and |oving feelings
towards ne as | held towards her." The Crown counters that this is

not an issue and that it is adnmtted that P.B. cane to |l ove him

Anot her potential witness, M. Adam Smth, a leader in the
girl's pipe band, has died. M. R ta Sandy who was a supervi sor on
band trips has also died. The accused specul ates that M. Smth
and Ms. Sandy would have sworn to the accused's appropriate
behavi our while travelling with the band. Once again, the Crown
concedes the point. The Crown says that the accused's behavi our in

public was al ways appropri ate.

1992 CanLll 904 (BC SC)



-6 -

The accused also swears to the wunavailability of the
conplainant's enploynent records and nedical records. He al so
states that he has destroyed cards and letters sent to himby P.B
whi ch contai ned evidence of their "warm and cordial friendship".
The Crown's position is that there is no contention that P.B. ever
made any statenent to an enployer or nedical adviser suggesting
t hat she had been raped by M. O Connor. Further, that the cards
and letters were received by the accused and that they did contain

warm and friendly nessages.

MJ.

M J. began enploynent at the School as the secretary in 1965
and continued in that enployment until July, 1967. M. O Connor
denies the allegation of non-consensual sexual intercourse and
st at es:

MJ. and | worked closely together within the School

of fice and a strong fri endshi p devel oped over a peri od of

nmont hs whi ch eventually turned into a consensual sexua

rel ati onship. She was between the ages of 19 and 20 at
the time of this relationship.

At the Prelimnpary Inquiry, MJ. testified that in Decenber,
1965, she becane ill and fainted in the Chapel and that she was
attended to by Sister Joan [Sister Joan d' Arc]. She said that
| ater that sane day the accused cane to her roomand assaul ted her.
Sister d" Arc was born on Decenber 15, 1901. Her doctor has

provi ded a report stating that she "woul d not be considered |l egally
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conpetent in terns of self care, etc.". He said that she has
"shown gradual nental deterioration.”

M. O Connor specul ates that if the charges had ari sen sooner,
Sister d Arc would be able to testify as to the condition of MJ.
on the occasion in question, the accused' s concern for her, and as
to the nmedi cation adm nistered. "She would have al so been able to
testify that | had a friendly relationship with MJ. and that ny

behavi our at all tinmes was appropriate.”

The accused nmakes all of the sane points regarding "m ssing
evi dence" as he did with respect to the charge concerning P.B. He
al so says, as he did with P.B., that he confided the nature of his
relationship with MJ. to Father Edward Brown, who died in about
1978.

In addition, M. O Connor says that three Sisters who served
at the School during his tenure are now deceased. He expects that
they would have been able to "provide evidence regarding ny

relationship with the students and the enpl oyees at the School ."

R. D.

R D. was born on July 26, 1948. She attended the School from
the ages of 10 to 19. M. O Connor denies the allegation of
i ndecent assault. He said that "To nmy know edge, | have never

touched R D. in an inappropriate manner or for sexual purpose.”
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M. O Connor says that at the Prelimnary Inquiry R D. could
not renmenber exact details and that "tinme runs together for her in
t hose days." The transcript shows that the questioning was with
regard to her age when she was in the band. Wen asked when she
"stopped being in the band”, she answered "Tine runs together for
me in those days"”. The accused says that her "inability to recal
times, dates and places nakes it extrenmely difficult to raise a

full answer and defence".

At the Prelimnary Inquiry, RD. testified that she was at
wor k cl eaning in the Chapel when she was told by "an unidentified
girl" to go to the accused's private quarters and clean the
bat hr oom She alleges that she was assaulted while in the
accused's room Three of the Sisters who were in charge of
cleaning at the tine are now deceased. A fourth Sister, Sister
Mary Pezderic, is now 81 years of age. According to her doctor,
she "shows definite signs of aging in her nental processes."” Her

doctor does not think that she would be a reliable court w tness.

M. O Connor attested that the now deceased Sisters woul d say
t hat no student was ever so summoned to clean his room but if such
did occur, such an assignnment would not be given to a student.
Further, that his conduct was always friendly and appropriate and
that his conduct "was above reproach wwth R D.". He says that the
death of M. Adam Smith also deprives him of evidence of his

appropriate conduct.
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The absence of nedical records is a further prejudicial factor
in this charge, according to M. O Connor. He says that he has no
know edge of the whereabouts of such records. As | understand it,
this is because the School records have been destroyed and thus
there are no docunents identifying the nedical advisors. R D.
testified at the Prelimnary Inquiry that she had been sexually
assaul ted before her arrival at the School. The accused states
t hat nedi cal records might "show that there were no indications of
any physical, enotional or sexual abuse that occurred while she was
at the School.”™ The Crown says that they will accept that the

medi cal records would be silent on this point.

A.H received her certificate as a practical nurse in 1966 and
had a full-time position available to her in a Victoria hospital in
1967. M. O Connor offered her tenporary enploynent at the Schoo
in the fall of 1966 as a housekeeper and assistant instructor of
the girl's pipe band. It is alleged the accused assaulted A H
bet ween August and Decenber, 1966. M. O Connor deni es any assault

on A.H at any tine.

At the Prelimnary Inquiry, A H testified to an assault in
approxi mately Decenber, 1966. This was after a nmovie. M.
O Connor allegedly invited AH to his roomand put his arns around

her and pinned her to the bed.
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M. O Connor attests that if the charges had arisen earlier
the names of people who may have been on the trip to the novie
m ght be recall ed. He thinks such people would be able to
"corroborate that A.H was in a playfully ranbuncti ous nood on the

evening in question.”

M. O Connor holds the opinion that if the w tnesses naned
earlier but now deceased were available, they would be able to
testify as to the "ranbunctious and playful disposition" of A H

and this would corroborate his evidence on this charge.

M. O Connor has provided nmedical records showing that A H
suffered a heart condition in 1983. Her evidence at the

Prelimnary Inquiry is that her nmenory has been adversely affected.

DEFENCE COUNSEL' S SUBM SS| ON

M. Considine submtted that the right of M. O Connor to nmake
a full answer and defence has been abrogated by the matters set
forth in the affidavit of the accused. He restated the principle
of the presunption of innocence, referred to Section 7 of the
Charter and Section 650(3) of the Crimnal Code, and to what was
said by Alderson, B. to ajury in The Queen v. Robins (1844) 1 COX
C.C 114:

| ought not to allow this case to go further. It is
nonstrous to put a man on his trial after such a | apse of
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time. How can he account for his conduct so far back?
| f you accused a man of a crinme the next day, he may be
enabled to bring forward his servants and famly to say
where he was and what he was about at that tinme; but if
t he charge be not preferred to a year or nore, how can he
clear hinself? No man's |ife would be safe if such a
prosecution were permtted. It would be very unjust to
put himon his trial.

In that case the accused had been indicted for bestiality.

His Lordship directed the jury to acquit M. Robins.

In R v. Kalanj [1989] 6 WWR 577 (S.C.C.), M. Justice
Mclntyre quoted the above words of Al derson,B. and went on to say
that Section 11(b) of the Charter should not be distorted to guard
agai nst pre-charge delay. He said that delays at that stage fal
to be adj udi cated under Section 7 of the Charter and Section 650(3)
of the Crimnal Code.

Brand v. College of Physicians and Surgeons of Saskatchewan
[1989] 5 WWR 516 (Sask. QB.) involved pre-charge del ays of as
much as 38 years. The charges were of sexual m sconduct with six
different individuals. M. Justice Gerein reviewed nmany

authorities, including Kalanj, and concluded as foll ows:

Section 7 is substantive as well as procedural in its
application. Therefore, denial of the ability to nake
full answer and defence constitutes an infringenent of
Section 7 of the Charter. Precharge delay is relevant in
considering whether there has been such a denial.
Precharge delay, in and of itself, will not constitute an
i nfringement of Section 7, but it is otherwise if it
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results in a denial of the opportunity to make full
answer and defence.

Def ence counsel carefully reviewed the factual matters in M.
O Connor's affidavit toillustrate howthey prejudice the accused's
"opportunity to nake full answer and defence.” Apart from the
"m ssing" wtnesses he submitted that sone of the conplainants
cannot be precise as to the timng of the incidents. For instance,
P.B. appears to admt at the Prelimnary Inquiry that the first
sexual intercourse with the accused m ght not have occurred unti

two or three nonths after the novie night.

Anot her instance of conflict of dates appears in the evidence

of R D. The charge all eges the assault took place between 1965 and

1967. The evidence of the conplainant in chief suggests that
sexual touching took place in about 1967. |In cross-examnation it
was illustrated that the witness had infornmed a police constable

that they took place in about 1960.

Because of the difficulties in precisely determning dates,
the defence argued that the accused cannot identify who m ght be

potential w tnesses.

The remedy, according to the defence, is to stay the charges.
It is submtted that such a renedy is avail able both at common | aw

and pursuant to Section 24(1) of the Charter. This section
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provi des that anyone whose rights have been infringed may apply to
a Court "to obtain such renmedy as the Court considers appropriate

and just in the circunstances."”

In support defence counsel cited R v. Desnond (1967), 46
C.CC (3d) 37 (NS .S.C). A nmotor vehicle which was the subject
matter in the case had been di sposed of follow ng i nspection by an
i nsurance investigator. It was held that the accused was denied
his right to make a full answer and defence. On the basis of

Section 24(1) the charge was stayed.

In giving judgnent in that case G ant, J. cited R v. Bourget
(1987), 35 C.C.C. (3d) 371 (Sask. C. A ). The accused was convi cted
at trial of driving wth an alcohol reading of over .08. The
conviction was quashed and the Crown appeal ed. The issue was
whet her the Crown's refusal to provide representative anpoul es of
the solution used to analyze the accused's breath constituted a
violation of rights under Section 7 of the Charter. I n giving
judgnment for the Court, Tallis, J.A noted that the Crown plays an
essential role "in the truth-finding function of our systenf. He

went on at page 377:

The need to develop all the relevant facts in the
adversary systemis both fundanmental and conprehensive.
The ends of <crimnal justice would be defeated if
judgnents or verdicts were to be fashioned on a parti al
or speculative presentation of the facts. The very
integrity of the judicial systemand public confidence in
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it nust depend upon full disclosure of all the facts,
within the framework of the rules of evidence.

M. Justice Tallis said that Section 7 of the Charter gives
the Court broad power to pronote the proper admnistration of
crimnal justice. He stated that Section 7 "is no longer limted

to the notion of procedural fairness in court...".

Def ence counsel submtted that while R v. Askov (1990), 59
C.CC (3d) 449 (S.CC) is not a case of pre-charge delay, it
neverthel ess contains principles applicable to the case at bar.
That is, that the whol e process nust be brought to fruition within
a reasonable tine so that the accused may have his "nane cleared
and reputation re-established at the earliest possible tinme."

(Askov, p. 474).

M. Considine summari zed t he defence positioninthe follow ng
wor ds:

The remedy which, IT IS SUBM TTED, ought to apply is a

Judicial Stay. It would offend the sense of justice of
every citizen in this country if O Connor was put to
trial when he was not able to nmake full answer and

defence in the circunstances of this case. Nor could it
be said to be a fair trial if key witnesses for the
defence are dead or nmentally infirm Material evidence
has been | ost, m splaced and destroyed. Due to the | apse
of time and the poor nmenory of the conplainants after 25
to 26 years, O Connor is wunable to even have the
opportunity to establish the defence of alibi, which he
woul d have been able to have done 25 years ago.
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CROMN COUNSEL' S SUBM SSI ON

In a remarkably short brief GCrown counsel opposed the
application for a stay. The full text of the Crown's witten

submi ssion is as fol |l ows:

| T 1S RESPECTFULLY SUBM TTED that the materials filed on
behal f of the applicant do not set out a sufficient
evidentiary basis upon which to grant the relief sought
and, in particular that where the application for a Stay
i s based upon, inter alia, a dispute over the credibility
of Crown wi tnesses "the Respondent does not neet the onus
upon himunless the credibility of the conplainants is

properly assessed by the judge" - M. Justice Legg,
British Colunmbia Court of Appeal, Regina v. WK L., 5l
C.CC (3d) 304- Cown's Vol. I, tab 20, al so see p. 302
at linec, and line e; p. 303, line g.

- see also R v. L(WK) Suprene Court of Canada - Crown's
Vol. |, tab 21, p. 1096, line c and h; also p. 1099, line
e, line h-j, p. 1100, line a-j, p. 110l, lines c-e;

- "Charter decision should not and nust not be nade in a
factual vacuunt - McKaryn Manitoba (1989) 2 S.C. R 357 at
Cown's Vol |, tab I, p. 36l.

Crown counsel's oral subm ssion was of equal brevity. He
referredto R v. L. (WK ) (1989), 51 C.C.C. (3d) 297 (B.C.C.A);
[1991] 4 WWR 385 (S.C.C.) and to "MKaryn Manitoba" which is
properly entitled MacKay v. Manitoba [1989] 2 S.C. R 357.
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JUDGVENT

| am satisfied that there is discretion in a trial judge to
stay proceedi ngs where conpelling an accused to stand trial would
vi ol ate fundanmental principles of justice. If it can be said that
t he fundanental s of justice which underlie the community's sense of
fair play and decency have been violated, or that the court's
process has been abused by oppressive or vexatious proceedings,
then a stay may result. However, it is equally clear that this is
a power of special application which can be exercised only in the
cl earest of cases. (See R v. L.(WK), supra, page 302 of the
B.C.C. A decision.)

This notion may be brought pre-trial or before any evidence is
heard at the trial. In R v. Kalanj (supra), the notion was
brought at the trial but before a plea was taken. Simlarly, inR
v. L.(WK.) the trial judge entered a stay on a notion made just
before the trial was to commence. However, such tim ng poses
problems for the applicant in that w thout any evidence it is
difficult for the accused to denobnstrate that the case is one of

the "cl earest of cases."

In R v. L.(WK') Legg, J.A for the British Col unbia Court of

Appeal sai d:
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... Where the granting of a stay is based upon a finding
of credibility of the conplainants' allegations, as here,
and t he respondent al |l eges that the delay i n maki ng t hose
al  egati ons exposes him to such prejudice that he is
deprived of his rights under ss. 7 and 11(d) of the
Charter, the respondent does not neet the onus upon him
unless the credibility of the conplainants is properly
assessed by the judge. One way in which the judge m ght
have proceeded in the case at bar was by hearing the
evi dence in support of the Crown's case.

In dismssing the Ctown's appeal, M. Justice Stevenson for
the Suprene Court of Canada sai d:

| do not read the judgnment of the Court of Appeal as
saying that any particular procedure nust always be
enployed in resolving applications under s. 24. It
m ght, for exanple, be open to the parties to put forward
an agreed statenent of facts. The decision to continue
totrial and argue the notion at the cl ose of the Crown's
case, to submt evidence by affidavit, or to agree to a
statenment of facts will depend on the extent to which the
parties can agree and the nature of the facts which the
parties seek to establish. | agree with the Court of
Appeal that the informal procedure enployed on this
notion was inadequate since it did not produce the
evidence required to support the subm ssions of the
accused.

In the case at bar, the accused attenpted to overcone the

evidentiary hurdle by filing affidavit evidence.

It is therefore necessary to consider that evidence. Thereis
no doubt that several potential w tnesses are no | onger avail abl e.
For instance, M. Adam Smth and Ms. Rita Sandy fromthe girl's
pi pe band. They may have been able to say that M. O Connor's
conduct was publicly appropriate. However, the Crown concedes t hat

such was the case. At this tinme, the potential evidence appears to
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be redundant.

| do not see as a defence problem the inability to call
certain Sisters who woul d attest to the accused' s good rel ati onship
with the students. The Crown does not expect to suggest that the
rel ati onship was other than satisfactory. Furthernore, if such
evidence is adm ssible or necessary, | have not been told that

there are no avail abl e wi t nesses.

In ny opinion the same applies to the need for the cards and
letters from P.B. signalling her warnth and affection for the
accused. Her feelings are conceded by the Ctown. M. O Connor can
give evidence of the receipt of the cards and letters. The
evidence of M. Patricia Skolsej as to P.B.'s loving feelings
towards the accused is not clearly necessary. M. Skol sej m ght be

| ocat ed bet ween now and the close of the Crown's case at trial.

| fail to appreciate the relevance of the inability of the
defence to call Father Brown. The accused's statenents to Father
Brown m ght be admissible but at this tinme it is difficult to
appreci ate how they would add to the defence. This m ght becone

evi dent by the conclusion of the Crown's case.

It is arguable that the Sisters on duty after the drive-in
novi e mght add to the defence. However, that depends on what the

evidence is in the Crown's case. If the Crown's case is not
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affected by whether or not P.B. went directly to her roomafter the

nmovi e, then there may be no need for the evidence.

| am not satisfied with the nedical report on the nental
condition of Sister Joan d"Arc. It is said that she is no | onger
| egally conpetent in terns of self care. This, in ny respectfu
opinion, is irrelevant to the case. The doctor also said that she
has shown nental deterioration. That is not surprising in a 91
year old. The issue is whether or not she is nentally conpetent to
gi ve evi dence, and whet her or not she has any nenory of the events.
Further, it is relevant whether at any tinme she woul d have had any

useful evi dence.

Much the sanme applies to the nedical report on Sister
Pezderic. At age 81 she no doubt shows "signs of aging in her
mental processes.” Wile the doctor does not "feel" that she woul d
be a reliable wi tness, she m ght surprise him The doctor does not

state that she is nmentally inconpetent.

The subm ssion that nedical records of the conplainants are
not avail abl e, and thus the accused i s prejudi ced, contains several
problems. One is that there is no evidence that the records are
unavailable. It is sinply that the school records are unavail abl e
and thus the identity of attending doctors has not been
ascertained. | would think that it would not require an extensive

effort to determne the identity of doctors practising in the
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geographic area at the relevant tinme. The next step would be to
find out if the conplainants were patients of those doctors, and
the availability of the records. |If that fails, then it can be

said that the information is unavail abl e.

This still | eaves the matter of whether or not the records are
necessary. The Crown says that it will agree that the conpl ai nants

did not make any all egations of abuse to their nedical advisers.

The inability of the conplainants to recall tines, dates and
pl aces would appear to nme to be a significant problem for the
Cown. |If P.B. has given two distinctly different accounts as to
when intercourse first took place, it will be the credibility of
P.B. that will first be tested. Simlarly regarding R D. who m ght
be faced with versions that vary by as nuch as seven years. As was
said by M. Justice Stevenson in R v. L. (WK ): "The fairness of
atrial is not, however, automatically underm ned by even a | engt hy
pre-charge delay. |Indeed, a delay may operate to the advant age of

t he accused, since Crown w tnesses may forget or disappear.”

It mght be that the dual accounts will oblige the defence to
seek out witnesses for both time periods. At this stage in the
proceedings, it is far fromclear how confusion on the part of the
Crown's main witnesses would form the foundation for a stay of

proceedings at the instigation of the defence. The difficulty
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woul d seemto be one for the Crown.

| have not dealt with every evidentiary point raised by the
defence. On reviewing all of them including those which I have
specified, I amnot satisfied that the accused cannot have a fair
trial. That is not to say that there is no prejudice through the
effluxion of time. Such is inevitable. However, the nere passage
of tinme pre-charge is not a foundation for a stay either at common
aw or pursuant to a violation of a Charter right. (See R .
L.(WK.), supra, page 302 of the B.C C A decision, and page 327 of

t he Suprenme Court of Canada reasons.)

In R v. L.(WK ) the accused was charged with indecently
assaul ting his stepdaughter. The judge said that the accused's
rights under Sections 7 and 11(d) of the Charter would be infringed
by proceeding. The pre-charge delay ranged from1l year to as much

as 29 years.

It should be noted that in that case, in spite of the
requirenment that to obtain a stay it nust be a clear case, the
notion was not supported by any evidence, nor were facts formally
agreed upon. The B. C. Court of Appeal held that the trial judge
erred in granting a stay without receiving proper evidence when the
al l eged infringement of rights "rested upon the credibility of the

conpl ainants and of the [accused].” A Crown appeal to the Suprene
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Court of Canada was di sm ssed.

Def ence counsel took the position that R v. L. (WK ) has no
application here because the trial judge made a pal pable error in
basi ng hi s judgnent on evidence that was not in existence. He said
that in the case at bar the necessary evidence has been produced.
| agree that evidence has been produced. However, | do not agree
that it satisfies the onus of showing that the accused has been

prejudiced to the degree that he cannot have a fair trial.

My ruling is without prejudice to the defence bringing the
notion again at an appropriate tine. | will refer to this again

|ater in these reasons.

POSTSCRI PT

Judgnent has been gi ven based upon t he subm ssi ons of counsel,
t he evidence adduced, and the case authorities to which | was
referred. During the hearing | repeatedly suggested that the
application mght be premature in that no Crown evidence had been
heard. | also asked if the war crine trials including hol ocaust
actions had dealt with the problens faced by | ong pre-trial del ays.
Counsel provided nothing other than the cases to which | have

referred.
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My own "research" uncovered cases on point. |If these cases
had altered the decision to which | canme on the authorities cited
by counsel, | would have alerted counsel to them and have given
them an opportunity to respond. However, they support ny judgnment
inthis case and consequently | will cite them nake sonme comments
t hereon, and agoni ze as to why counsel failed to bring themto the

Court's attention.

R v. Finta (1989) 69 OR (2d) 557 (Ont. Hi gh Court of
Justice) is a war crines and crinmes against humanity case. The
indictment was preferred sone 44 years after the events. The
accused applied for a stay of proceedings under s. 24(1) of the
Charter. He identified 15 people who were either dead or m ssing
and who he al |l eged coul d have provi ded testinony on his behalf. He
also clained that the passage of tine had renoved the physica
structures wherein events occurred and that his service and ot her

personal records were no | onger avail abl e.

Cal | aghan, A.C.J., comencing on page 594, sets forth the
authorities on the subject of pre-charge delay. He noted that in
R v. Young (1984), 13 C.C.C. (3d) 1, M. Justice Dubin of the
Ontario Court of Appeal determined that "even delay resulting in
the inpairment of the ability to nmake full answer and defence is
not a basis for a stay of process.” Callaghan, J. neverthel ess

said that if a person is inpaired in his ability to make ful
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answer and defence "such that it prevents a fair trial then the
trial judge can invoke s. 24(1) of the Charter and redress that
infjury in any way that is appropriate even to the extent of

entering a stay of process.”

M. Justice Callaghan also referred to R v. MIIs (1986), 26
C.CC (3d) 481 (S.C.C) in which La Forest, J. said:

| share the view of Laner J. that as nmuch as possible
i ssues of unreasonabl e del ay shoul d be dealt with by the
trial judge. This is consistent with the spirit of s.
24(1) of the Charter, which contenplates that an
appropriate renmedy is to be noulded to fit the
circunstances. Only at trial will those circunstances
have been fully di ssected and explored. The trial judge,
after hearing all the evidence, will be in the best
position to determ ne precisely what has happened, what
prej udi ce the accused has suffered ... renmenbering that
delay will often be of benefit to the accused and used by
himfor that purpose.

Cal l aghan, J. then cited Rourke v. The Queen (1977), 35 C.C. C
(2d) 129 (S.C.C.) wherein Laskin, C J. reviewed the issues arising

frompre-charge delay. M. Justice Callaghan then said:

Subject to such controls as are prescribed by the
Crimnal Code, prosecutions initiated a |Iengthy period
after the alleged conm ssion of an offence nust be left
to take their course and to be dealt with by the Court on
t he evidence, which Judges are entitled to weigh for
cogency as well as credibility.

in the Ontario Court of Appeal in R v. Ford, supra,
a stay inposed at trial on the basis of a violation of
ss. 7 and |1 (d) of the Charter was vacated and the court
indicated that the issues arising in relation to |ong
pre-charge del ay shoul d be di sposed of at trial. G ange
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J.A at p. 380 said:

It may well be that, as the trial proceeds,
the respondent wll be able to denonstrate
that the delay has created a prejudice to his
fair trial but at present | cannot see nuch

prejudice in these conplaints.

Again | say that if, as the trial develops, it
appears the respondent has been prejudiced by
del ay, the question of his fair trial and the
applicability of s. 7 of the Charter can again
be considered. | say now only that prejudice
has not yet been shown.

In the instant case, it will be necessary for the trial
judge to hear the Crown allegations by way of evidence
before being able to determ ne whether or not the
applicant will be prejudi ced as suggested by del ays whi ch
have led to the |oss of defence evidence, the death or
di sappearance of the vari ous key wi t nesses or other forns
of inpairnment of the defence as alleged in ex. Jto this

application. It will only be in that context that the
trial judge wll be able to determ ne whether or not
these allegations of prejudice in fact prevent the
applicant from making full answer and defence and,
indeed, result in the denial of a fair trial and a
violation of his ss. 7 and |1(d) rights under our
Charter.

Furthernore, | note that under s. 650(3) of the Crim nal

Code, it is only "after the close of the case for the
prosecution” that an accused is entitled to nmake ful
answer and defence personally or by counsel. That
section, in ny view, would seemto indicate that froma
procedural point of view the application for a renedy
under s. 24(1) the Charter would normally fall to be
deci ded after the close of the case for the prosecution.
Wth the Crown case before him the trial judge would
then be in a positionto fully consider the nature of the
all eged inpairnment and its inpact on the ability to nake
full answer and defence. Accordingly, | amruling that
the application for a stay of process under 2. 24(l) of
our Charter for infringement of the provisions of ss.
[1(d) and 7 thereof is premature at this point in tine.
This ruling is without prejudice to the applicant, if so
advised, to renew this application at the close of the
case for the prosecution.
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In R v. Short (1991) B.C C A, Vancouver Registry CA013342,
the Chief Justice gave reasons for the Court. This is a sexua
abuse case in which the charge was | aid sone eight years after the
events. Chief Justice McEachern said that it seens clear fromsuch
cases as Kalanj (supra) "that there is no fornula for determning

t he amount of delay which the law will not tolerate.”

McEachern, C.J., whose reasons were agreed to by the other two
judges, relied upon R v. L.(WK. ) to say that the |apse of tine
al one will sel dombe a sufficient ground upon which to order a stay
equi valent to an acquittal. There nust be the inability of the
accused to make a full answer and defence. The onus of
dermonstrating an infringenent of Charter rights is wupon the

accused, "particularly when relying upon pre-charge delay."

M. Justice Trainor gave lengthy oral reasons on a stay
application in R v. Gatley (1990), New Westnm nster Registry
X025054. At the beginning of the trial the accused applied for a
stay based upon an i nfringenent of his Charter rights due to a pre-
charge del ay of seven years. It appears that Trainor, J. heard the
notion but "considered" it after hearing evidence | ed both before
and outside of the jury. He considered the reasons of Call aghan,

J. in Finta and then said:

When the Finta case went on then for trial it was before
M. Justice Canpbell who said at page 10, 089:
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It is, however, with those cautions, necessary
to make sone assessnent of the potential val ue
to the accused of the |ost evidence..

There nust be an air of substantial reality
about the claimthat any particul ar piece of
|ost evidence or all of it cunulatively
t oget her woul d actually assist the accused in
hi s def ence.

Trainor J. reviewed many authorities. Based upon the
principles found in those cases he said that it is then a matter of
the exercise of the trial judge's discretion as to whether or not
the accused can have a fair trial. He allowed the case to go to

the jury.

The accused appeal ed: (1992) B.C C A, Vancouver Registry,
CA012614. The appeal was dism ssed and in its reasons the Court
referred briefly to the significant case authorities and

princi pl es.

These cases confirmthat:

1) There is no set time in the proceedings to bring a
stay application on the basis of pre-charge del ay.

2) There nust be evidence before the trial judge
establishing that there is prejudice to the extent that
t he applicant cannot receive a fair trial.

3) It is only in the clearest of cases that a stay,

anounting to an acquittal, wll be granted.
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4) There is no formul a determ ning the anount of del ay
that the laww Il tolerate. This is because it is delay
conbined with what occurred during the delay that may
result in insurnmountable prejudice.

5) The usual tinme for bringing such a notion will be at

the end of the Crown's case.

As the trial proceeds the accused may be able to denonstrate
t hat what occurred during the pre-charge delay has prejudiced his
case to the point that he cannot receive a fair trial. In the
meantime the case nust be "left to take its course and to be dealt

with by the Court on the evidence."

"Allan D. Thackray, J."
Al'l an D. Thackray, J.

Vancouver, B.C.

Cct ober 22, 1992.
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