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APPLI CATI ON

The accused applied to quash each of the four counts in the

indictnent. The indictnent reads as foll ows:

Hubert Patrick O CONNCR stands charged:

COUNT | : between January |Ist, 1964 and Novenber [st, 1967, at or
near the City of WIIlians Lake, in the Province of British
Col unmbi a, did have sexual intercourse with a fenmal e person who was
not his wife, without her consent, CONTRARY TO SECTION | 35(a) (S.C.
[ 953-54 c.5l) OF THE CRIM NAL CODE OF CANADA AND AGAI NST THE PEACE
OF OUR LADY THE QUEEN, HER CROWN AND DI GNI TY.

COUNT 2: between Decenber |st, | 965 and Sept enber 30th, | 966, at or
near the City of WIIlians Lake, in the Province of British
Col unmbi a, did have sexual intercourse with a fenmal e person who was
not his wife, without her consent, CONTRARY TO SECTION | 35(a) S.C.
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[ 953-54 c.51) OF THE CRIM NAL CODE COF CANADA AND AGAI NST THE PEACE
OF OQUR LADY THE QUEEN, HER CROWN AND HER DI GNI TY.

COUNT 3: between July Ist, 1965 and July Ist, 1967 at or near the
Cty of WIllianms Lake, in the Province of British Colunbia, did
i ndecently assault a femal e person, CONTRARY TO SECTION | 4] (S.C
| 953-54 c.51) OF THE CRIM NAL CODE OF CANADA AND AGAI NST THE PEACE
OF OUR LADY THE QUEEN, HER CROAN AND DI GNI TY.

COUNT 4: between August Ist, 1965 and Decenber 3lst, 1966, at or
near the City of WIIlians Lake, in the Province of British
Colunbia, did indecently assault a fenmale person, CONTRARY TO
SECTION 4] (S.C. 1953-54 c.51) OF THE CRIM NAL CODE OF CANADA AND
AGAI NST THE PEACE OF OUR LADY THE QUEEN, HER CROWN AND HER DI GNI TY.

The application is brought pursuant to section 58/ of the
Crim nal Code which reads in part as foll ows:

581 .(l) Each count in an indictnent shall in
general apply to a single transaction and
shall contain in substance a statenent that
t he accused or defendant commtted an of fence
t herein specified.

(2) The statenent referred to in subsection
(1) may be

(a) in popul ar | anguage w t hout techni cal
avernments or allegations of matters that
are not essential to be proved;

(b) in the words of the enactnent that
describes the offence or declares the
matters charged to be an indictable
of fence; or

(c) in wrds that are sufficient to give
to the accused notice of the offence with
whi ch he is charged.

(3) A count shall contain sufficient detai
of the circunstances of the alleged offence to
give to the accused reasonable information
with respect to the act or omssion to be
proved against him and to identify the
transaction referred to, but otherw se the
absence or insufficiency of details does not
vitiate the count.
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DEFENCE SUBM SSI ON

Def ence counsel submitted that:

Section 58/ is designed to ensure that the
accused wi Il know w th sufficiency the offence

for which he has been charged so that

he may

defend hinsel f. If, upon the face of the

indictnent or, in the alternative,

face of the evidence and the nmateria

upon the

whi ch

has been provided to the accused, the
i ndi ct ment does not contain sufficient
information, then it is void ab initio and
cannot be cured by anendnent or particul ars.

M. Considine carefully led the Court through case precedents

and evidence given at the prelimnary inquiry.

subm ssion on the law with the follow ng summary:

He concl uded his

l. If there is a defect on the face of the
indictnment, the application to quash the
i ndi ctmrent ought to be made before plea;

2. If there is a defect which is not readily
apparent on the face of the indictnment but
beconmes apparent wupon information becom ng
avai l able to the defence such as prelimnary
inquiry information, statenents provided by
the Crown, etc. then the defence ought to nake
the application to the Court at a reasonable
time. 1In the case at bar, that information is
knowmn to the defence and therefore it 1is
proper to make it prior to plea;

3. That it is proper for the Court, when
considering whether or not an indictnment is
defective, to consider not only the indictnent
but al so evi dence which may be presented to it
such as prelimnary inquiry evidence;

4. That where an indictnent is defective
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either on its face or as a result of other
evi dence whi ch becones apparent, so as not to
give the opportunity to the defence to
properly prepare, it is void ab initio and
must be quashed. It cannot be cured by
amendnent or particul ars.

5. That where there is a possibility of the

accused bei ng prej udi ced by | ack of
sufficiency, the count ought to be quashed.

Def ence counsel submtted that when the indictnent is viewed
inlight of the evidence it will be evident that the indictnment is

anullity. He then reviewed the evidence.

A significant anount of the evidence relied upon in this
application has been set forth in earlier Reasons of October 22,
1 992, and Novenber 5, |[992. Il will, as much as possible keep

repetition of evidence to a mninumin these Reasons.

COUNT | - COVPLAI NANT P. B

At the prelimnary inquiry P.B. appears to agree in Cross-
exam nation that she told a police constable that "forced
i ntercourse” took place in a car at a drive-in novie. She said
this was because she was "pressured to renenber as fast as |

coul d".

The police constabl e agreed that this was where he t hought the

first intercourse took place.
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M. Considine characterized this as the first version. The
"second version" was given in chief by P.B. She said the first
intercourse was i n the accused's roomat the school and that it was

after the novi e.

The "third version" is that P.B. said in cross-exam nation
that "I can't renmenber that" when M. Considi ne suggested that the
first intercourse did not take place until two or three nonths

after the drive-in novie.

Def ence counsel submitted that:

Count | is not sufficient because it does not
al |l ow t he defence to:

(a) identify which transaction 1is being
conpl ai ned of;

(b) the tinme of the transaction - was it
directly after the drive-in filmor was it a

transaction which is being conplained of sone
two or three nonths |ater

COUNT 2 - COVPLAI NANT M J.

Once again the defence submtted that there was nore than one

version fromthe conpl ai nant.

The first version is that intercourse took place in the
accused's room She appears to relate it to an illness which she

had which kept her at the school over Christnas.
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In cross-exam nation she reiterated that it was around
Christmas and took place in the accused' s room However, she
conceded that she told a police constable that the intercourse was
in her room At the prelimnary inquiry she said that statenent by
her was not true. She then agreed that the incident at the school
"was not the first time." From an earlier question it mght be
taken that this is in reference to "nmaking love for the first

time".

The subm ssion of defence counsel is as follows:
Because the conpl ainant is so vague as to both
time and place, it is extrenely difficult for
t he accused to know what transaction he is to
defend hinsel f against. The possibility of
prej udi ce agai nst the accused is self evident,

and accordingly this count ought to be
guashed.

Crown counsel mde a statenent on the record that the
incidents of intercourse being alleged in counts one and two are
both the "first" acts of intercourse between the accused and the

conpl ai nant s.

COUNT 3 - COWPLAI NANT R D

I n chief the conpl ai nant sai d she was sevent een or ei ghteen at
the tinme of the incident and still a student. |In cross-exam nation
she conceded that she told a police officer that she was twelve

years old, the year was 1960 or 196l and she was in grade 3.
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Def ence counsel submitted that the transaction and date are

not sufficiently identified.

Crown counsel pointed out that the indictnment gives the dates
as between July 1965 and July 1967. Crown counsel further
subm tted that if defence counsel asked for particulars they would

be suppli ed.

COUNT 4 - COVPLAI NANT A H.

Def ence counsel submitted that the conplainant alleged
i ndecent assault in 1966 but that because of ill ness she cannot now

remenber dates.

JUDGVENT

In Brodie v. The King (1936) 65 CCC 289 (S.CC) M.
Justice Renfret for the Court said that an "inperative requirenment”
of section 581 [then s. 852] is that there be a statenent that the
accused commtted an indictable offence; that the offence be
specified; and that the statenent is "in words sufficient to give
t he accused notice of the offence with which he is charged". He
said the object is so the accused may have a fair trial.
Therefore, the indictnment nust "identify with reasonabl e precision

the act or acts with which he is charged" so that he may prepare
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hi s defence".

This principle was echoed in R v. WS Developnents

Corporation Ltd. (1984) 12 CC C (3d) 129 (S.C.C).

W S Devel opnents was commented upon by Esson, J.A in R v.
Cook (1985) 20 C.C.C. (3d) I8 (B.C.C.A). He quoted with approval
the remarks of Renfret, J.:

It will be sufficient if the substance of the
offence is stated; but every count nust
contain such statenment 'in substance'. |In our
view, this does not nean nerely classifying or
characterizing the offence; it calls for the
necessity of specifying tine, place and
matter. ..

...In each case the act charged against the
accused, though described in the words of the
enactnment, is identified by specifying the
time, the place and the matter. W think the
exanples in Form 64 are referred to for the
purpose of indicating that they ought to be

foll owed in substance. It is not sufficient
in a count to charge an indictable offence in
the abstract. Concrete facts of nature to

identify the particular act which is charged
and to give the accused notice of it are
necessary ingredients of the indictnent.

Further in Cook, supra, M. Justice Lanbert said:

An indictrment nay al so be defective in a way
which is not apparent on its face, but which
is only apparent if the indictnent s
considered in conjunction with the facts. But
when the charge is laid, it is laid on the
basis only of the body of information that has
then been given to the Crown. The body of
information available to the person charged
my well be different. Nei t her body of
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i nformati on may be conplete. A person know ng
t he body of information available to the Crown
m ght conclude that the indictnent was
properly framed. A person know ng the body of
information available to the accused m ght
perceive a defect in the indictnent. And
there mght be prejudice to the accused's
defence if the nature of the defect was raised
before the Crown's case was di sclosed. If the
Crown's case turned out to be limted in a
particular way, then the defence mght be
irrel evant.

An objection to an indictnment which is not
defective on its face is not required to be
made before plea. But it should be nade when
the defence, and its significance to the
conduct of the defence, ought to be apparent
to the accused. Oten that wll be after the
Crown's opening statenent. Sonetines it wll
be later on, during the course of the trial.
but if the objection is not nmade within a
reasonable tine after the defect, and its
significance to the conduct of the defence
ought to have been apparent to the accused,
then the trial judge may decline to grant a
notion to quash, either because the accused
has not been msled or prejudiced by the
defect or, alternatively, because the accused
by his failure to take a tinely objection, has
wai ved the defect: see R v. Perem czky (1973)
3 CP.R (2d) 242, 25 CR NS 399 [1974] 2
WWR. 386.

M. Considine said that these remarks by M. Justice Lanbert

capture the foundation of the accused' s application.

In R v. MacLean (1988) 45 C.C.C. (3d) 185 (B.C.C A ) the
accused had unsuccessfully submtted at trial that the information
was a nullity for failing to conply with section 58I (then section

5/0). The accused was a school teacher charged with indecently
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assaulting two of his former pupils over a ten nonth period. He
subm tted that the information failed to identify sufficiently, or
wi th adequate particularity, details of the alleged offence and

therefore he could not identify the transaction.

The appeal was di sm ssed and in doing so M. Justice Anderson
said at page |88:
In my opinion, if s.50(3) of the Code is read

in isolation and not in context of other
provi sions of the Code and w thout reference

to practice, it cannot be said that the
information in the case on appeal neets the
requi renments of s. 510(3). In other words,

when read in isolation, the information does
not conformto the judgnment of M. Justice de
Grandpré in R v. Coté (1977), 33 C.C.C. (2d)
353, 73 D.L.R (3d) 752, [1978] | S.CR 8
(S.C.C), where he said at p. 357: "... the
golden rule is for the accused to be
reasonably i nfornmed of the transaction all eged
against him thus giving himthe possibility
of a full defence and a fair trial

In nmy opinion, however, all of the |eading
authorities are based on the followng
assunpti ons:

(I') that s. 510(3) is not to be construed in
isolation but in the context of other
provi sions of the Code and the practice
of the crimnal courts;

(2) that the court may order particulars
where it is satisfied that such an order
is necessary for a fair trial

(3) that the Crown is required to nmake pronpt
and full disclosure of its case to the
accused, and

(4) that t he trial j udge has wi de
di scretionary powers wth respect to
informations and indictnents for the
pur pose of securing a fair trial for the
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accused.

Anderson J. A then went on to refer to Cook, supra, and other
cases including R v. Colgan (1986) 30 C.C.C. (3d) 183 (Man. C A.).
I n Col gan the information was held not to be defective even though,
as in MaclLean, the period during which the alleged offence took
pl ace was lengthy, the information did not reveal whether the
al l eged of fence was persistent or continuing and the information
did not specify or describe in detail the nature of the alleged

of f ence.

M. Justice Anderson noted other |eading cases which cane to
t he sane conclusion and then referred to WS Devel opnents, supra.
He said that WS was an "exceptional"™ case wherein the statute
and/or regulations referred to in the information related "to
di verse and unrelated matters, thereby causing the possibility of

prejudice to the accused".

The conclusion of Anderson J.A in MaclLean states, at page
I 9l :

The effect of the above cases, as already
stated, is that if an information states the
time of the offence (although a |engthy
period), the place, the victimand the of fence
(in the language of the enactnent”, it wll
not, except where there is a possibility of
prejudice to the accused (as in R v. WS
Devel opnents Corp. Ltd.), be quashed prior to
pl ea.
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Counsel for the accused made nmuch of the phrase "except where

there is a possibility of prejudice to the accused.”

COUNT | - P.B.

| do not agree that there are three "versions" that the
accused mnust defend. | do not even agree that there are three
ver si ons. VWat M. Considine did in cross-examnation was
illustrate that the conplainant has not been consistent in her

stories. This does not underm ne the particularity of the charge.

COUNT 2 - M J.

Def ence counsel have, as with count |, illustrated that the
conpl ai nant has varied her story. However, in ny opinion, the
evi dence from the conplainant makes it clear as to the alleged

event giving rise to the charge.

Def ence counsel, on both counts | and 2, mght feel that he
conduct ed "successful " cross-exam nati ons of the conplainants. In
particul ar, that he denonstrated weaknesses or inconsistencies in
the conplainants' testinony. |If this proves to be the case then
the defence will be able to exploit that at trial. | cannot see
how t he evi dence of these conpl ai nants underm ned the sufficiency

of the notice which the accused has of the alleged of fences.
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COUNT 3 - R D.

In earlier noted reasons | said:

The inability of the conplainants to recal
times, dates and places woul d appear to ne to
be a significant problem for the Crown. | f
P.B. has given tw distinctly different
accounts as to when intercourse first took
place, it will be the credibility of P.B. that
will first be tested. Simlarly regarding
R D. who mght be faced with versions that
vary by as nuch as seven years. As was said
by M. Justice Stevenson in R v. L.(WK):
"The fairness of a trial is not, however,
automatically undermned by even a |engthy
pre-charge del ay. |Indeed, a delay may operate
to the advantage of the accused, since Crown
wi t nesses may forget or disappear.”

The indi ctnent puts the date at between | 985 and 1987. If M.
Consi dine is concerned that the Crown's case refers to an incident
in 1960 or 1961 he has been told by Crown counsel to ask for

particulars and the answer wll be given.

COUNT 4 - A H

My earlier remarks apply here as well. That is, that the

inability of AH to be clear as to dates does not underm ne the

f oundati on of the indictnent.

On all of the counts | am of the opinion, in keeping with
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Brodie, supra, that the indictnent "identifies with reasonable
precision the act or acts with which he [the accused] is charged”
and that he is not prejudiced, or even possibly prejudiced, in the

preparation of his defence.

M. Justice Anderson in MaclLean, supra, referred to the
"golden rule" fromR v. Cdté (1977), 33 C.C.C. (2d) 353, 73 D.L.R
(3d) 752, [1978] | S.C.R 8, 40 C.R N S. 308, [1977] 2 WWR |74,
I3 NR 271 and said that "the trial judge has w de discretionary
powers with respect to informations and i ndictrments for the purpose
of securing a fair trial for the accused.” This is not, in ny
opi nion, an exceptional case in the sense of WS Devel opnents,

supr a.

| am of the opinion that the accused is well informed of the

cases agai nst him

I n ny Reasons of Cctober 22, 1992, | said that "it is far from
cl ear how confusion on the part of the Ctown's nmain w tnesses woul d
formthe foundation for a stay of proceedings at the instigation of

the defence. The difficulty would seemto be one for the Crown."

That statenent applies equally on this notion. Def ence
counsel appears to be seeking sone formof summary judgnent based

upon a theory that to convict based upon the evidence at the
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prelimnary inquiry is not possible. This is not the tinme to nmake

t hat determ nati on.

If I were of the opinion that the information is defective it
is open to the Court, in ny opinion, to allow anmendnents or order
particulars. In that | amnot of the opinion that the information
is defective | amnot required to make such orders. However, it is
open to defence counsel to ask for particulars which, it appears to

me, would refine the places and tinmes of the alleged offences.

In R v. B.(G) (1990) 77 C R (3d) 347 (S.C.C.) MadamJusti ce
Wl son said at p. 359:

However, since Brodie there has been an
i ncreased tendency for the courts, including
this court, to reject insufficiency argunents
on the basis that they are overly technical
and an unnecessary holdover from earlier
times. Thus the earlier authorities called
for a greater degree of specificity than seens
to be required today, but there are al so nore
ext ensi ve corrective nmeasures available to the
Crown in the present Crimnal Code.

The application is dism ssed.

"A.D. Thackray, J."
A. D. Thackray, J.
Vancouver, B.C.

November 24, |992.
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