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[1] Goodridge, C.J.N.: The appellant appeals from his conviction for 
sexual assault contrary to s. 246.1(1)(a) of the Criminal Code and from the 
sentence of three months in prison and two years probation imposed 

pursuant to the conviction. 

[2] Leave to appeal from sentence was granted at a hearing before Mr. 

Justice Mahoney on March 13, 1987. 

[3] The facts of the matter are summed up by Soper, J., the trial judge, 
in the following terms: 

“At the time of the assault the accused, a parish priest in the Roman 
Catholic Church, was in Stephenville. After mass on the morning of July 
25, 1985, he invited the complainant to his house. The complainant, a 

male teenager, went with the accused to the latter’s house. During a 
general conversation between the two, the accused approached the 
complainant from behind a couple of times, and put his arms around 

him. He pressed his pelvic area against the complainant’s buttocks, 
then sat down, pulled the complainant on to his lap and put his hand on 

the complainant’s genitals outside his clothing. 
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“Following that, the complainant called his parents and asked them to 

pick him up. He told them about what had happened. Three days later 
his mother confronted the accused, who admitted the episode, stating 
that he did not know what had come over him, that he could not control 

what had happened to him and that he had a problem with young boys.” 

[4] Information was not laid against the appellant until about 18 months 

after the incident. The trial took place on February 25, 1987, at which time 
the appellant pleaded guilty. 

[5] Counsel for the appellant asked that the appellant be conditionally 

discharged. 

[6] Section 662.1(1) of the Criminal Code reads as follows: 

“662.1(1) Where an accused, other than a corporation, pleads guilty to 
or is found guilty of an offence, other than an offence for which a 
minimum punishment is prescribed by law or an offence punishable, in 
the proceedings commenced against him, by imprisonment for fourteen 

years or for life, the court before which he appears may, if it considers it 
to be in the best interests of the accused and not contrary to the public 

interest, instead of convicting the accused, by order direct that the 
accused be discharged absolutely or upon the conditions prescribed in 
a probation order.” (Emphasis added) 

[7] The maximum penalty for a conviction under s. 246.1(1)(a) is 10 
years. 

[8] Counsel for the Crown assented to the motion but the trial judge 
declined to enter a conditional discharge pursuant to s. 662.1(1). 

[9] On this matter he said: 

“... the submissions have been helpful insofar as they have dealt with 
rehabilitation but they have not assisted in the matter of general 
deterrence. Indeed, that aspect of the sentencing process received little 

attention. To that extent, the submissions were not well-balanced and I 
must decline the invitation to enter a discharge against the accused. 
The very nature of the offence committed demands that some attention 
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be given to the need for deterrence. In rejecting the request that a 

discharge be registered in respect of the charge against the accused 
and in light of the accused’s plea of guilty, I direct that a conviction be 
entered against him.” 

[10] The trial judge then pointed out that the victim of an assault of any 
kind must not be made to feel that there is no point in reporting the assault 

because there will be no punishment or because the court may treat the 
assault lightly. He said that people are entitled to have the privacy of their 
persons respected and one protection for them should be the deterrence of 

potential molesters through the sanctions provided by law. He said that the 
community looks to the court for firmness as well as fairness in protecting 

young and old persons of both sexes by providing deterrence to those 
tempted to commit sexual assault. He concluded that the apprehension 
society feels is aggravated by the large number of charges involving accused 

persons who are in positions of trust such as clergy and teachers. 

[11] In imposing a term of imprisonment of three months to be followed by 

two years probation he said: 

“I have taken into account the comparative mildness of the extent of the 
accused’s offence, the length of time which has passed since the 
offence was committed, the guilty plea and the fact that the accused 

has taken the initiative to get counselling and treatment. However, the 
necessity for providing some degree of general deterrence suggests 

that a term of imprisonment be imposed upon him.” 

[12] The questions before the court are as follows: 

1. Should the conviction of the appellant be set aside and a conditional 
discharge entered? 

2. Should the appeal from conviction be denied but a suspended 
sentence and a period of probation be substituted for the sentence 
imposed by the trial judge? or, 

3. Should the appeal be denied both as to conviction and sentence? 

[13] From the point of view of sentencing only, there is not much 
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distinction to be made between a conditional discharge with conditions and a 

suspended sentence with probation. The importance to the appellant of 
course is that in the case of a conditional discharge there is no criminal 
record. 

[14] In considering a conditional discharge, the trial judge looks at (1) the 
best interests of the accused and (2) protecting the public interest. This is a 

discretionary determination of the trial judge which will not be disturbed on 
appeal unless he has proceeded on some wrong principle or a mistake in 
law. There is no basis upon which the exercise of discretion by Soper, J., can 

be disturbed. 

[15] For that reason this appeal may be regarded as an appeal from 

sentence and the principles that are applicable to appeals from sentence, 
rather than the principles that apply to an appeal from conviction, will 
generally apply. 

[16] Except in cases where a particular sentence is mandatory the 
disposition of a criminal case where the accused person is guilty is a matter 

of judicial discretion to be exercised within the limitations set forth in the 
applicable statute. 

[17] In sentencing a guilty person, the court must consider the protection 

of the public. This involves primarily deterrence, both general and specific, 
and rehabilitation. 

[18] The weight to be given to deterrence and the weight to be given to 
rehabilitation will vary according to the circumstances of the case. 

[19] The function of an appellate court is different than that of a trial 

judge. 

[20] The basic rule is that an appeal court will not interfere unless the trial 
judge applied some wrong principle, was influenced by improper 

considerations, failed to consider all the relevant circumstances or imposed a 
sentence that is inordinately high or inordinately low in relation to the 

pertinent facts. 

[21] The facts of this particular case have been outlined above. It might 
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be added that the appellant is a young man, 29 years of age. He is a parish 

priest. In this capacity he has made a useful contribution to his church and 
his community but his role has placed him in what is generally described as a 
position of trust. 

[22] The complainant was a younger man, perhaps better described as 
an older boy, aged 17 and presumed to be sexually mature. 

[23] The appellant was aware that he had a sexual preference for males 
of the age of the complainant. 

[24] When the appellant invited the complainant to his home it may or 

may not have been with an intention of making a sexual advance. No doubt 
however the complainant accompanied the appellant to his home without 

thought that he might be subjected to such an advance. 

[25] People such as clergymen and teachers who are in a position of trust 
have a duty not to betray that trust. At the same time if they do betray that 

trust they pay a higher penalty in terms of social sanctions. 

[26] The appellant had a proclivity known to himself. He invited the 

complainant to his home. He was in a position of trust. 

[27] The assault itself was relatively minor. Advances were made. They 
were rejected. That was the end of the matter. It was a first offence. 

Nevertheless, there was a sexual assault and it cannot, in any circumstances 
be condoned. The appellant must endure not only the punishment imposed 

by the court according to law but also the social sanctions that will be placed 
upon him which will be the greater because of his calling. 

[28] At the hearing of the appeal, with leave of the court, an affidavit was 

filed of William Hughes, M.D., Psychiatric Director of Emmanuel 
Convalescent Foundation generally known as Southdown. While 
arrangements had been made for the appellant to go to Southdown for 

treatment prior to the hearing before Mr. Justice Soper there was no 
evidence before him as to the nature of the institution. 

[29] Southdown has the capacity to provide treatment for a broad 
spectrum of emotional and psychological dysfunctions. 
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[30] An assessment was made of the appellant by Dr. Hughes. It was an 

initial assessment which according to Dr. Hughes would need to be refined 
later. 

[31] In the final paragraph of his affidavit Dr. Hughes said this: 

“4. In assessing the issue of prognosis, the presenting issue is a difficult 
one. If the assumption is made that ‘good outcome’ will indicate more or 
less complete resolution of all--or even most--significant personality 

features that are dysfunctional, and signal a complete ‘recovery’ from 
psychosexual difficulties, then there will most likely not be a good long-
term outcome. If, however, the relevant question is whether Father 

Hoskins can substantially benefit from a careful and thorough analysis 
of past behaviour (and attendant attitudes and feelings), then the 

prognosis would appear to be good. Such therapeutic exploration and 
treatment could insure that the threats of additional acting-out in 
inappropriate sexual contexts would be minimized. The vocational 

questions and issues would need to be addressed separately. 

“It is the judgment of this institution that a period of residential 
therapeutic treatment would be beneficial for Father Hoskins.” 

[32] Presumably every form of antisocial human behaviour can be 
described in psychiatric terms. This court has recognized a distinction 
between compulsory and voluntary behaviour and has stressed the 

importance of balancing deterrence and rehabilitation. In the spectrum of 
abnormal behaviour there is a point at which anti-social conduct may be 

deemed to be the product of a diseased mind. Once this point is passed, 
rehabilitation becomes extremely important because there is no purpose in 
sending a person to prison if he is to be returned to freedom eventually with a 

mind as diseased as that with which he entered prison. The public is 
protected only during the period of Imprisonment and by failing to make 

provision for rehabilitation the court would become a party to placing on the 
street a person with a known but treatable capacity to commit anti-social and 
perhaps dangerous behaviour. 

[33] In this case there is no evidence and it was not suggested that the 
appellant had reached this point in the spectrum. He is purely and simply a 
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person who has a sexual attraction and perhaps a sexual preference for 

sexually mature boys. 

[34] The emphasis is on deterrence. It does not follow that there must be 
a prison term; social sanctions, a criminal record and probation also have 

deterrent values. A custodial term may be inappropriate. 

[35] What the appellant did was on the lower end of the scale of 

seriousness and it was a first offence. If one were to look at it in the terms of 
the individual, a penal term as specific deterrence might be considered 
unnecessary. However when a person in a position of trust commits an 

offence such as this he in effect offers himself up as an example to others 
who are like minded. This is a case where deterrence and particularly, 

general deterrence, ranks ahead of rehabilitation and, while both are 
important, it is also important that a message should go out to those people 
in positions of trust dealing with young people and others that, whatever their 

sexual preferences may be, they must not allow them to be satisfied at the 
expense of young children or unwilling partners and in their quest for willing 

partners they must not offend the laws of the nation. 

[36] In the absence of error, judges of appeal do not substitute for the 
sentence of the trial judge the sentence which they themselves would have 

imposed. 

[37] While the court might have confirmed a suspended sentence, a three 

month sentence is not for that reason wrong. The question is whether it was 
wrong in principle to impose a custodial term on the facts of this case. The 
conclusion is that it was not. 

[38] There is no single sentence that is correct for a particular offence. 
Several judges might in respect of a given offence impose different 
sentences . If these sentences are not contrary to law and fall within an 

acceptable range they will not be disturbed. 

[39] Such is the case here. The trial judge has considered the pertinent 

matters that were before him. Mr. Justice Soper was not in error when he 
exercised his discretion against granting a conditional discharge; he was not 
in error in refusing to suspend sentence. The sentence of three months is not 

inordinately high. He has considered that general deterrence is a relevant 
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and important factor in this particular case and his decision to impose a 

prison term of minimal duration reflects that consideration. 

[40] The appeal is denied. The sentence of the trial judge both as to 
imprisonment and probation is confirmed. 

……………………………………………………………………………………….. 

[41] Marshall, J.A. [dissenting in part]: The appellant is a member of the 
clergy and appeals against his conviction and sentence for sexual assault 

under s. 246.1(1)(a) of the Criminal Code of Canada. 

[42] The incident occurred July 25, 1985. The complainant was a male 
aged 17 years who attended the residence of the accused after church 

service upon the appellant’s invitation. While in the residence and in the 
course of a general conversation, the appellant approached the complainant 

on a couple of occasions from behind, placed his arms around him and 
pressed his pelvis into the complainant’s buttocks. At one point the appellant 
pulled the complainant on to his lap and grasped his genitals on the outside 

of his clothing. 

[43] The victim of the assault then phoned his parents from the premises 

and requested them to pick him up. When he arrived home, he told his 
parents about the incident. Three days later the young man’s mother 
confronted the appellant concerning the occurrence. The latter 

acknowledged that the incident had happened and stated he did not know 
what had come over him but he could not control it. He also volunteered to 

the mother of the complainant that he had a problem with young boys and for 
this reason did not supervise dances. 

[44] Charges were laid under the above-mentioned section of the 

Criminal Code and the trial was held on February 25, 1987, before the Trial 
Division of the Supreme Court sitting at Corner Brook. At the trial the 

appellant pleaded guilty. In speaking to sentence both Crown and defence 
counsel submitted that in the circumstances a conditional discharge and a 
probationary period would afford an appropriate sentence. 

[45] Soper, J., declined to accept counsels’ recommendations and, 
basing his decision upon the need of some degree of general deterrence, 
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sentenced the appellant to a three month prison term to be followed by a two 

year probationary period. The appellant appeals both conviction and 
sentence. 

[46] In addressing the conviction counsel for the appellant acknowledged 

the guilt of the appellant but argued that the circumstances warranted a 
conditional discharge. I cannot agree with this contention. The learned trial 

judge weighed the evidence and decided a conviction should be entered. In 
my opinion he was correct and a conditional discharge would be 
inappropriate in this case. The public interest requires a conviction to be 

entered so that the appellant will be subject to all of its consequences and 
ramifications. Therefore, the conviction should be affirmed. 

[47] Because the circumstances of one case are rarely, if ever, exactly 
similar to another, determination of an appropriate sentence to fit a specific 
crime always presents difficulty. In discharging its duty, a court resorts to 

general principles and applies them to the specific facts before it. Sentences 
in kindred cases, while affording valuable guidelines for consistency, should 

not be utilized as a precedent binding the court to mete out the exact 
sentence imposed in a previous instance. The specific facts of the matter at 
hand must be carefully weighed and a sentence rendered in concert with 

general principles. Otherwise manifest injustice could be visited upon 
individuals and criminal law would become inflexible and thus incapable of 

responding to an evolving society to the extent that the public interest 
requires. 

[48] In a series of cases consistent with jurisprudence in other 

jurisdictions, this court has enunciated a coherent set of principles relating to 
sentencing for sexual assaults. In R. v. Pilgrim (1982), 35 Nfld. & P.E.I.R. 30; 
99 A.P.R. 30, Mifflin, C.J.N., stated at p. 34: 

“The primary objective in sentencing is the protection of the public and 
a court must always consider whether the protection of the public can 
best be attained by (1) deterrence, or (2) reformation and rehabilitation 

of the offender, or (3) both deterrence and rehabilitation.” 

Chief Justice Mifflin (as he then was) went on to note that where the conduct 

of the offender was an aberration motivated by obvious illness, the proper 
disposition in the public’s interest was treatment rather than imprisonment 
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depending, of course, on the gravity of the offender’s conduct. I do not 

believe in making this observation the learned Chief Justice either laid down 
or intended to lay down as a hard and fast rule that such aberrant conduct 
must always free the offender from a term of imprisonment. In this as with the 

other principles of sentencing, the court was merely stating as a general 
proposition the factors that would tend to cause one to opt for treatment. This 

is not to say that conduct amounting to momentary deviation would never 
merit a custodial term. Indeed where the gravity of the offender’s conduct is 
such that public denunciation of the criminal act is required, prison sentences 

are called for notwithstanding that the conduct was aberrant. This approach 
is in concert with that followed in other jurisdictions. 

[49] An appropriate or fit sentence must be determined by applying these 
general principles to the specific circumstances before the court. In 
addressing the gravity of this crime, the accused ’s counsel styled it an 

assault of a technical nature. In my opinion no sexual assault of one ’s person 
can be so dismissed. All such acts are unjustified, reprehensible and worthy 

of the condemnation which the public accords to them. I make this point 
because often words spoken in mitigation of sentence are erroneously 
interpreted as statements justifying or minimizing the crime itself. 

Nevertheless, it must be recognized, notwithstanding one ’s abhorrence of a 
sexual assault in any form, there are degrees of sexual assault. 

[50] The general principle that the degree of sexual involvement is a 
relevant factor in determining an appropriate sentence is universally 
recognized. This proposition was recognized by the Ontario Court of Appeal 

in R. v. Rergan (1985), 21 C.C.C.(3d) 549 (see Stevenson, J.A., at p. 557). 
The same point was made in Britain where, in the Criminal Division of the 
English Court of Appeal, Lawton, L.J., said in R. v. Wills, [1975] 1 All E.R. 

620, at p. 624: 

“Much the same approach is appropriate in cases of indecent assault 
on boys: but it must be remembered that in such cases it is not the label 

of indecent assault which is important but the nature of the act. In many 
cases it amounts to no more than a putting a hand on or under clothing 

in the region of the testicle or buttocks. Such cases are not serious.” 

The label of sexual assault in s. 246.1, being broader than indecent assault, 
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might lead one to a disproportionate assessment of the merits of a specific 

sentence if one does not address the nature of the offence. 

[51] Within this context let us turn to the nature of the accused ’s act. 
While one ought not to classify the conduct as “technical”, I feel the 

description of the offence by the learned trial judge as comparatively mild is 
apt. There was no direct contact with the body of the complainant. The 

assault consisted of contact on the outside of the victim’s clothing in the 
vicinity of his genitals and buttocks. No force or violence was used or attempt 
to counteract repudiation by the victim. 

[52] The conduct can be viewed as an isolated aberrant act by the 
appellant. While he volunteered to the complainant’s mother that he had a 

problem with young boys, this admission does not detract from regarding the 
act as a single deviation from his normal conduct. The law does not punish 
persons because they have problems but only when these problems 

manifest themselves in criminal acts towards others. Indeed the suppression 
of such problems, far from being deemed culpable, reflects commendable 

control. Thus his acknowledgement of his problem ought not be taken into 
account in determining the appellant’s sentence other than as a recognition 
of the need for treatment. 

[53] Furthermore, the accused has shown insight into his problem and 
sought assistance in resolving it by seeking treatment at the Southdown 

Institute in Aurora, Ontario. While it might be argued that this occurred after 
the offence, there is no reason to believe that his problem had manifested 
itself in actions towards third parties on any other occasion. 

[54] The person upon whom the act was perpetrated was not of tender 
years but was a young man 17 years of age. There is no suggestion of any 
physical or psychological harm. Indeed the complainant appeared to show 

his maturity in the way he handled the situation by promptly rejecting these 
advances and phoning his parents and asking them to pick him up from the 

residence. 

[55] Against all these factors the Crown, in opposition to its position at 
trial, appropriately argued in support of the trial judge ’s sentence. Its counsel 

on appeal contended the learned trial judge was correct in holding the need 
of general deterrence warranted imposition of a custodial term and that a 
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prison sentence was needed as a general deterrence against similar acts by 

persons in the clergy. 

[56] By posing that argument the Crown has raised the issue of public 
trust. The liability of persons in public trust and authority, such as clergy, 

teachers and most, if not all, persons engaged in various medical disciplines, 
to more severe penalties for sexual offences of this type is acknowledged. It 

is to be noted that greater publicity than normally pertains usually attends 
conviction of such a person for this type of crime and the increased 
revelation of their public disgrace in itself may represent enhanced 

punishment. However, the court cannot vacate its responsibility to the media 
for appropriate punishment of criminals any more than it can be influenced by 

extraneous factors relating to the culpability of an accused. A court can only 
seek to execute its obligation to the public interest after a fair and careful 
weighing of the facts before it In relation to general principles of sentencing. 

In executing this duty it is acknowledged that a more stringent responsibility 
must be imposed upon persons in public trust and authority with respect to 

their behaviour in sexual charges. 

[57] This duty, however, does not mean that a penitentiary term must 
absolutely follow an act of sexual assault by a person in a public trust 

position, however minimal that assault may be. Had it intended this to be the 
result, society, through Parliament, in its wisdom would have so legislated. 

As I have already stated, the criminal act and attendant circumstances must 
be assessed. 

[58] Moreover, I should mention that while I accept the fact that persons 

in position of public trust and authority must be treated more severely, I 
cannot accept the Crown’s contention on appeal that because some 
specified group within that general classification allegedly has had some 

frequency of commission of like offences in a stipulated period, the accused, 
by virtue of his being a member of that group, must be treated especially 

severely. The severity of his sentence, in my view, must be predicated on the 
degree and extent of his criminal behaviour. 

[59] I, therefore, regard the accused as a member of society in a position 

of public trust and authority who has the heaviest of duties placed upon him 
in relation to the offence with which he has been charged and convicted. 

Even from this perspective I am of the opinion, after assessing the nature 
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and gravity of the appellant’s conduct and circumstances pertaining, that the 

offence was, as characterized by the learned trial judge, comparatively mild. 
While the actions were certainly reprehensible, in my opinion they do not 
warrant imposition of a custodial term but the imposition of a suspended 

sentence and probation. 

[60] The learned trial judge based his decision to imprison the appellant 

on general deterrence. With the greatest of respect to him, I am of the 
opinion general deterrence in this case is satisfied by the conviction and 
probation sentence. If jail is a deterrent, in the instant circumstances the 

threat of a jail term in the event of breach of probation is an adequate 
deterrent to meet the requirements of society. The record of a person’s 

conviction and public disgrace is also a deterrent. 

[61] I, therefore, am of the opinion, applying the general principles of 
sentencing articulated by the appellate court of this province and elsewhere 

that the nature and gravity of the offence as well as all circumstances 
appertaining that a custodial term is not warranted in this particular 

circumstance. While a trial judge’s decision on sentencing must be given 
great weight, I feel the circumstances of this case preclude me from 
concluding a prison sentence was fit and proper here and, pursuant to the 

jurisdiction conferred upon appellate courts under s. 614 of the Criminal 
Code, would vary the sentence to that extent. 

[62] I would accordingly allow the appeal in part by sustaining the 
conviction of the appellant but would suspend the passing of sentence and 
impose a probation order for a period of two years probation conditional upon 

his attendance at the Southdown Institute and submission to such other 
counselling and reporting requirements as the probation officer shall 
stipulate. Appeal dismissed. 
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