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FERGUSON J.
| NTRODUCTI ON

This Application, filed on October 1, 2010, is brought by
L’ Evéque Catholique Rommin de Bathurst (the Bishop) in relation
to twenty one trusts (the Trusts or the Funds) that are the
property of the Di ocese. These trusts cane into existence at one
time or another over the |last one hundred years largely through
bequests to the Diocese as well as, to sone extent, specific
purpose contributions of the congregations of the Diocese made
at its behest from tinme to tinme. The objects of all of these
trusts are the education and training of candidates for the
pri esthood. The proceedi ng was conducted in English because that

was t he | anguage of choice of the Applicant.

The Di ocese asks that those original objects of the trusts be
broadened by the court to allow the D ocese to access a nmjor
portion of the accumulated funds in the Trusts. The Applicant
contends that the specific objects have becone |argely
“inmpracticable” to acconplish, in the broad sense of the word,
owng to a long standing deficiency within the D ocese in the
nunber of candidates prepared to undertake the necessary

education and training for the priesthood. That deficiency of

2010 NBQB 400 (CanLll)



[ 3]

[ 4]

candidates has resulted in a steady increase in the financial
value of the trusts to the point that they are now collectively
val ued at approxi mately $4,300,000. The average draw down from
the funds for the education and training of candidates for the
priesthood over the last twenty years has been approxi mately

$57, 200 per year.

It is likely that the steady growth of the Funds woul d have
continued unabated and thus wuntouched had the Diocese not
voluntarily accepted civil responsibility for the sexual abuse
of a nunber of persons wthin the D ocese, at present nunbering
approximately forty five, commtted between the late 1950’s and
the 1980's by one or nore of its priests. The offences were
principally perpetrated by a fornerly practising priest naned
Levi Noel. None of the perpetrators are still practising clergy

within the D ocese or the Ronman Cat holic Church.

The Diocese asks that the trust doctrine of cy-prés be
applied to broaden the specific objects of the Trusts in a way
that allows the Diocese to access the excess funds in the
Trusts’ incone portion that have accumul ated over the years. The
doctrine of cy-prés allows a court in certain circunstances to
vary the specific objects that were originally intended by the

settlor/donor to alleviate or elimnate a problem encountered in
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the carrying out of the trusts’ specific objects. In this
instance it is contended that the ever growing Funds have
resulted in “supervening inpracticability” to achieve the goal
intended. If the Bishop is granted access to the surplus that
has accurmul ated this noney would then be used to assist the
D ocese in paying the conpensation clains identified as well as
those that are pending and nay becone judgnents against the
Di ocese. As shall be seen, it is not yet clear because of the
| egal ly unresolved portion of this sexual abuse scandal whether,
even if this request is granted, the financial and thus ultinmate

corporate dem se of the Diocese can be avoi ded.

THE EVI DENTI ARY AND PROCEDURAL FRANVEWORK

The Bi shop’s Response to the Sexual Abuse Revel ations

The current Bishop of the Diocese, Father Valery Vienneau,
upon discovering the sexual abuse scandal, reached out to the
general nenbership of the Diocese in open letter in April 2010
asking that those who suffered sexual abuse at the hands of any
of its priests conme forward and becone part of an independent
and confidential Alternative D spute Resolution (ADR) process he
had devised. This process is headed by fornmer Suprene Court

justice, The Honourable M chel Bastarache. That approach,
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initiated by the Bishop prior to any litigation being |aunched
agai nst the perpetrator(s) and the D ocese, has been described
by counsel as virtually unprecedented in Canada in the Catholic

and Protestant faith.

M . Bastarache has guaranteed the victins of sexual abuse who
cone forward anonymity to the point that when conpensation is
paid the Diocese will do so to individually nunbered victins
through M. Bastarache who wll be the only person able to
personally identify each victim H's task has been, and
continues to be as he works through the process, t he
verification and quantification of clains nade by the victins

who have and nay cone forward.

The rationale for such a perenptory decision by the D ocese
was to afford wvictinse tinmely justice and fair financia
conpensation for the wongs done to them WMking the process
confidential and independent addressed the potential concern
that sone victinms mght not otherw se cone forward owng to the
unwarranted but nonetheless real shane they mght subjectively
feel for what had been done to them They, of course, share none
of the blane for what was done to them Plainly and sinply, they
were the victins of a heinous breach of trust conmtted by one

or nore rogue priest(s).
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In a previous decision, L’ Evéque Catholique Romain de
Bat hurst v. Her Mjesty the Queen in Right of the Province of

New Brunswick 2010 NBB 372 (N.B.QB.), that focussed on

prelimnary issues that required resolution before this
Application could be heard, | described this initiative by the
Bi shop as both courageous and enpathetic. The hearing of this
Application reinforced, from the Diocese’s financial Iliability
standpoint to the wvictims, the courageous aspect of those

concl usi ons.

The Bishop’s decision to extend the hand of the Diocese to
each person and initiate a process to conpensate the victins of
this sexual abuse was courageous. Mreover, the full extent of

the pool of victinms was not at the tinme of that decision, and

may still not be, conpletely identified. Thus, the D ocese had
not, and may still not have, as shall be seen, an accurate
assessnment of the financial inplications of the ADR process

begun by the Bishop, the concurrent litigation begun by sone of
those who have chosen not to participate in the nediation and
the possible litigation by others who have not decided what they
wll do about their clainms. To date, two law suits have been
filed against the D ocese and the rogue priest(s). M. Noel is

currently serving a federal sentence of eight years inprisonnment
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for the sexual abuse of his victins having been sentenced on

ei ght een sexual abuse rel ated charges on January 22, 2010.

[ 10] H s decision was al so enpathetic in that it attenpted to dea
with the suffering of the victinms as quickly and effectively as
was possible in the circunstances once the crimnal prosecution

agai nst Levi Noel was concl uded.

[11] That having been said, no Bishop, no person and no group of
persons can restore to those victins, who suffered long term or
irreparabl e damage, their sense of well being. That entitlenent
to a healthy sense of well being is an inplicit individual
right. It is presunptively due every person in this country and
arises from our individual right to autonony of the person and
the consequent peace of mnd that flows from it. Financial
conpensation, the formal apologies of the Diocese and the
request that those who were victimzed return to the Church for
religious and spiritual confort may help provide a basis for the

heal i ng process to begin for each of them

[12] Addi ti onal policy and education changes within the D ocese
have been instituted that may help to prevent a recurrence of
this type of activity. Al of these actions by the D ocese wll

assist in helping right the wongs that have been perpetrated on
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the wvictine and ensuring, as well as is possible, the

elimnation of a repetition of the abuse in the future.

[13] The functional “near ternf goal of the D ocese, Bishop
Vi enneau and the Honourable M chel Bastarache in carrying out
the present plans to attenpt to redress the wongs commtted is
to provide conpensation to all of the victins who have chosen
the ADR process by |ate Novenber or early Decenber of 2010. It
is unlikely that a nore anbitious tinme schedule could be set. At
the tine of the hearing of the Application it appeared that the
identification and verification of the valid clainms of those who
agreed to be part of the ADR had been conpleted. The
guantification of the clains although underway had not been

fini shed.

[ 14] Finally, as noted, although the vast nmgjority of identified
victimse have chosen to becone part of the ADR process two
Plaintiffs have begun litigation against the D ocese and the
defendant (s) while ten other potential victins have not nade a
vi si bl e decision on which course of action to take. Counsel for
the Bishop advised at the hearing that The Honourable M.
Bastarache would try one nore tine to determ ne whether those

undeci ded persons w shed to becone part of his attenpt to
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nmedi ate their individual cases in trying to find a satisfactory

financi al conpensation solution for them

The Origin of the Trust Funds

[ 15] As noted, on Cctober 1, 2010 the Bishop nmade application to
this court for a variation of the objects of the twenty one
different Funds which are the property of the D ocese and have
been treated as charitable trusts since their creation. Sone of
these were bequests or “letters of donation” to the Diocese by
parishioners; thirteen of them arose from bequests by forner
priests of the D ocese; one fund is the result of “specific
pur pose” requests of the Diocese. This last Fund has been
referred to as “The Sem naristes” Fund. As stated, all of the
Funds were specifically ainmed at providing financial support for

t he education and training of candidates for the priesthood.

[ 16] Most of the bequests and “letters of donation” appear to have
originated in the Bathurst region. However, sone were the result
of bequests to the D ocese of Chatham before that D ocese was
elimnated in a church restructuring that saw the current
Di ocese of Bathurst created in 1939 by private Act of the New
Brunswi ck Legislature. See: 3 GCeorge VI, 1939 Ch. LXI. The

Mram chi region, in a later restructuring, becane part of the
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Di ocese of Saint John. Wwen the original restructuring took
place in 1939 all of the resulting charitable trusts arising
fromthe bequests fromthe Mram chi area becane the property of

t he Di ocese of Bat hurst.

The Efforts of the Diocese to Recruit Candidates for the

Pri est hood

The historical context in which these Funds have continued to
grow is critical to the outcone of the Application. If the
Di ocese, while in possession of such Funds did nothing to
attenpt to fulfill the charitable objects of these trusts,
namely, priestly education and training, it could not expect to
have a court grant any application to redirect the Funds to

ot her sources of financial need encountered by it.

The Supplenentary Affidavit filed by the Diocese s Vicar,
Wesl ey Wade, sets out the considerable efforts that have been
taken over the years by the Diocese to attenpt to fulfill the
objects of the Trusts. As shall be seen, as contenporary
Canadi an society has grown increasingly secular, recruitnent of
candi dates for the priesthood has becone a greater challenge for

this and many other D oceses across the country.
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Fat her WAade deposed that to that end the Diocese established

a conmmttee of lay persons and priests:

“With aim to develop a culture of
religious vocat i ons, priests and
m ssionaries.”

It regularly considers the needs for vocations in the D ocese
and its constituent churches through regular neetings of the

committee. The comrittee proposes projects to increase:

“..awar eness of t he faithful of t he
vocati ons of marri age, cel i bacy, and
religious life, and the priesthood in

particular. The commttee efforts ensure
that parish communities remain alert to any
young nen who show a religious vocation, so
that the Diocese can encourage and support
this cal |l i ng. Thi s approach to t he
recruitnment of new priests is standard for
Roman Catholic dioceses. The Bishop and
priests of the diocese also regularly call
upon parishioners to pray that the Diocese
will obtain new priests to support its
ongoi ng religious mssion.”

Notwi thstanding these efforts the D ocese has had very
[imted success in recruiting new candi dates for the priesthood.
Between the years 1990 and 1999 only four nen from the D ocese
were ordained as priests. Between the year 2000 and 2010 that
nunber declined to two. As present only three are: *“still in

sem nary.” In total the D ocese has supported nineteen
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sem narians over the past twenty vyears of which the six

previously noted are the only ones to have been ordai ned.

O that total nunmber of nineteen candi dates who became part
of the program between 1989 and 2010 the average annual
expenditure of funds for their education and training drawn from
the Trusts has been $57,222.41 per year. This includes funding
for education and to sone extent, in nore recent years, for
stipends for personal expenses accorded the candidates during
part of their education and training period. It is indisputable
that the Funds currently held by the D ocese in the twenty one
Trusts far exceed the demand generated by the anbitious
recruitnment efforts and the resulting demands on the Diocese’s

programto educate priests.

Subsequent to the appointnment of M. Eddy to represent the
specific objects of the Trusts discussions were held anong all
counsel on this Application. After nuch consultation it was
unani nously proposed by counsel at the hearing that if the
Application was to be granted, that 1is, that the specific
objects of these trusts be broadened by application of the
doctrine of <cy-prés to allow access to the surplus funds

available in the Trusts that it be done on the follow ng basis:
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1) that there be no encroachnent on the original capital
bequest or contribution to the D ocese in each of the
i ndi vidual trusts that stipulated that only the inconme from
the original bequest was to be wused for the specific

pur pose specifi ed;

2) that “drawing down” the surplus funds from each of the
twenty one trusts be done on a pro rata, or proportional
basis, from each of the trusts with “the draw down” to be
determ ned based upon the current market value of each

Trust;

3) that a minimm capital anpunt of $1,500,000.00 be retained
in the Trusts on the sane pro rata basis to perpetually
neet the needs of the training and education of candi dates

for the priesthood on a “going forward” basis.

The Diocese’'s Efforts to Prevent Recurrence of the Sexual Abuse

[ 23] As previously briefly alluded to, and al though not central to
the outcone of this Application, it is worth explaining that the
Di ocese has undertaken steps to attenpt to prevent recurrence of

the sexual abuse that has inflicted so nmnuch harm on the victins
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of the rogue priest(s) and that has placed the financial

survival of the D ocese in jeopardy.

[ 24] As a result of the sexual abuse of these victins, the
D ocese began an education program that will involve all of its
2,800 volunteers and priests in order to help prevent this sort
of activity from ever happening again. To date approximtely

1, 000 peopl e have conpl eted the educati on program

The Procedural Processes Prelimnary to the Hearing of the

Appl i cation

[ 25] The Application was originally filed in Moncton on Cctober 1
2010 and was subsequently assigned by the Chief Justice of this
court in late Cctober. On Novenmber 2, 2010 counsel for the
Bi shop and the Attorney General appeared before ne in court in
M ram chi to deal with certain prelimnary matters, the
principal of which was a request by counsel for the Bishop to
hold the hearing of the matter in canera, that is wthout public
access, and to seal the entire file from public access. The
reason given for that request was that disclosure of the genera
financial information relevant to the health of the D ocese, as
well as financial information specific to the process of

conpensating victinms of sexual abuse in the D ocese would
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conprom se the ability of the Diocese to obtain a fair trial on
the law suits that are pending or possibly contenpl ated. Counsel
for the Bishop also submtted that disclosure of the financia

information mght well also conprom se the ongoi ng ADR process.

The decision on the request for the in canera hearing was
reserved after subm ssions were nmade and the final decision on
whether the entire file should be sealed was adjourned for
further submi ssions to be nade on the date set for the hearing
of the Application, Novenber 15, 2010. The entire file was
sealed by interim order until those final subm ssions could be
made. Although the Attorney General had initially adopted a
neutral position on all of the issues the Application engaged,
in witten submssions filed by her counsel, M. Forbes,
subsequent to the Novenber 2" appearance, the Attorney Genera
voi ced her opposition to the closing of the courtroom to the

public for the hearing.

By decision dated Novenber 9, 2010 the hearing of the
Application was ordered not to be closed to the public. That
deci sion was the product of an application of the “open courts”
principle as enunciated on a nunber of occasions over the past
twenty years by the Suprenme Court. For a summary of those

Supreme Court decisions see: L’ Evéque Catholique Romain de
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Bat hurst v. Her Mjesty the Queen in Right of the Province of

New Brunswi ck (supra) begi nning at paragraph 15.

[ 28] The Noverber 9'" judgment also provided the reasoning for a
deci sion made by me on November 5'" 2010 to appoint M. Bruce
Eddy Q C., an acknow edged expert in the field of trust law H's
appoi nt nent was effected pursuant to FRule 15.03 and,
alternatively, Rule 11.01 of the Rules of Court. Hs task was to
represent the objects and inferred objects of the various trusts
that were the subject of the Application. That was a necessary
step because of the neutral position adopted by the Attorney

CGeneral on the substantive issues raised by the Application.

[ 29] It should be nade clear that the role of the Attorney General
in this proceeding is not one of an adversary to the Bishop.
Rat her, her role is based on the inportant responsibilities her
office holds with respect to her parens patriae jurisdiction:
“the state in its capacity as provider of protection for those
unable to care for thenselves.” Black’s Law Dictionary 9'" ed.,
Thomsen Reuters, St. Paul M In that capacity she is an
invigilator ready to make submi ssions to the court on the |egal
principles applicable to all trusts that mght be raised by this

Appl i cati on.
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[ 30]

In Re Kunze Estate [2005] S.J. No. 306 (S.QB.)

described the role briefly at paragraph 32:

Nonet hel ess, even in the case of trusts,
the Crown also had a role to play as parens
patriae. As Waters expl ai ns:

Under its prerogative power, [the Crown]
was a protector of the interests of
charities and therefore concerned with the
mal adm ni strati on of charitable trusts.
Primarily the Crown was thus concerned to
see that funds were properly handled, and
that expenditures were only nmade upon trust
obj ect s. It would also sue to recover
charitable funds which had been fraudulently
made available to third parties. Thi s
responsibility of the Crown devolved upon
the senior law officer, the Attorney-
CGeneral, as one of his many tasks, and for
three centuries at l|east the Attorney has
di scharged it, first in England and then
later in all other common |aw jurisdictions
where his counterpart, or a nomnee |ike the
Public Trustee, has assumed the role.

The extent of the prerogative power has
never been entirely clarified but it has
assunmed the nature of l|egal representation
on behalf of charitable trusts. Legal action
may be necessary against fraudulent or
negligent trustees or third parties on
behal f of the objects of the trust, whether

t hey be per sons or pur poses, or
representation nmay be needed when the
charity is sued or its interests are

otherwise affected by pending or current
litigation. The Crown has also assumed a
duty to the court whenever called upon to
advise and assi st it with regard to
charities, and, upon an application being
made for approval or the ordering of a
schenme, the Crown will either represent the

Smth J.
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charity or, bei ng i nf ormed of t he
application, be available for the court's
assistance. ... [Witers, supra, at 535]
[ enphasi s added]

The Attorney Ceneral thus plays a nore protective role than
one as a supervisor or adviser of trusts to the court. See:
Waters’ Law of Trusts in Canada, 3'% ed. Thonmsen-Reuters, Toronto
ON at pp. 788-9. Her role has also been described as: “the
representative of all absent charities.” Re Beaverbrook Trust

and the City of Saint John (1980), 30 N.B.R (2d) 427 (N.B.QB.)

per H ggins J. at paragraph 5 quoting: Re King [1917] 2 Ch. 420

(Chancery Division). For a full explanation of that role, see

Re Beaverbrook Trust and the Gty of Saint John (supra) at

par agr aph 10.

In her oral submssions M. Forbes indicated that if the
Attorney General was of the view that the goal of the Applicant
was inconsistent with the objects of the Trusts in a general
sense she would intervene if necessary. After all of the
subm ssi ons had been nade by all participants at the hearing on
Novenber 15, 2010 there was no intervention by counsel for the

Attorney Ceneral.

Initially, ~counsel for +the Bishop also requested that

consideration be given to holding the hearing at a |ocation
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other than the Judicial D strict of Bathurst. Upon release of
the decision on prelimnary matters the Attorney Ceneral filed a
notion to have the hearing held in Bathurst. Counsel for the
Bi shop resiled fromhis earlier position and consented to having
the hearing relocated to Bathurst. M. Eddy supported the nove
and a Consent Order was executed by nme noving the trial to that

jurisdiction.

In the interim between the first appearance before ne on
Novenber 2, 2010 and the hearing of the matter on Novermber 15'"
counsel for the Bishop on a nunber of occasions revised their
position on whether all, sonme or only a small portion of the
file should be sealed by way of a confidentiality order. By the
time the hearing of the Application conmmenced on Novenber 15
they had adopted the final position that only five discrete
financial figures should be considered by the court as possibly
bei ng subj ect to a confidentiality order sealing that

i nformati on. Those figures included:

1) the estinmated cost of the total anobunt of conpensation due

the victinms identified and verified through the ADR process;

2) the estimated |eqgal costs due The Honourable M chel

Bast arache and his staff for their work;
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3) the total of 1) and 2);

4) the estimated cost of conpensation for those who have been
identified as possible victins who have not becone part of the
ADR process if they were all to choose to becone part of it in

the future; and

5) the estimated cost of litigation and conpensation if those
same persons identified in 4) all were to take their clains

through the litigation process to judgnent.

[ 35] Counsel for the Bishop acknow edged that dicta in the earlier
decision on the prelimnary matters to this Application had been
the cause of the Applicant’s change of position from a bl anket
sealing order of the entire file to one that sought sealing of

only a mnimal portion of the relevant financial information.

[ 36] On Novenber 15, 2010 at the opening of the hearing only
counsel for the Bishop spoke to the request for a sealing order.
Menbers of several nedia organizations attended the hearing.
However, only Gail Savoy, the editor of the Mramchi Leader and
a spokesperson for Brunswi ck News, a group of four New Brunsw ck
English daily newspapers and a nuch l|arger nunber of community

newspapers in the Province, submtted that no final decision
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[ 38]

should made on the request for a confidentiality order until
| egal counsel for the newspapers could appear to nake

submni ssions on the issue.

After being provided a copy of the supplenmentary affidavit of
Fat her Wesley Wade proposed to be filed by the Applicant that
day with the five nunbers previously described redacted, and
after consulting with |legal counsel for the news organization,
she withdrew the Brunswi ck News application for a supplenentary
hearing at a |later date as well as her opposition to the limted

confidentiality order being requested.

Upon the conclusion of the subm ssion by counsel for the
Bi shop an oral judgnment was rendered sealing the five financia
figures previously set out. The basis of that sealing order
involved an application of the principles relating to

confidentiality orders outlined in the Supreme Court decision in

Sierra Cub of Canada v. Canada (M nister of Finance) [2002] 2

S CR 522 (S.CC). In that decision lacobucci J. fashioned a

rule that allows the sealing of confidential information when it
can be established that: “an inportant interest, including an
important commercial interest” of a general nature requires it
and the salutary effects of the order outweigh the deleterious

effects of such an order on the right to freedom of expression
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in the context of the principle of open and accessible court

proceedi ngs. (Sierra Cub at paragraph 53).

At paragraph 50 of Sierra Club the Court recognized that one
of the inportant interests that may warrant the inposition of a
confidentiality order is the right to a fair trial, a principle
of fundanmental justice. In this instance the Diocese's right to
a fair trial on the unlitigated matters mght well be
conpromised if the specific financial Iliabilities to the
verified victins who are part of the current ADR, as well as any
financial liability projections of future voluntary conpensation
settlenments or judgnents of the court were to beconme public

prior to the resolution of the outstandi ng cl aimns.

In summary, the very limted confidentiality order sealing
the five figures is consistent with long settled principles of
civil law. Those principles allow a Defendant, such as the
Diocese will be in any litigation arising from the sexual abuse
clainms, the right to keep confidential the amount or anounts it
has paid during litigation to opponents that has not been nade
public, what funds it holds in reserve for possible conpensation
awards it feels it may be liable to pay in the future as a
result of ongoing litigation and the costs of Ilegal fees

necessary to conplete a legal proceeding to final resolution.
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[ 42]

All are in one way or another |linked to solicitor-client
privilege or litigation privilege against disclosure. See, in

this regard: Smth v. Jones [1999] 1 S.CR 455 (S.C.C) per

Cory J. for the majority at paragraphs 44 and 50.

Allowing even that very limted but inportant financial
information to be publicly dissem nated would, on the basis of
the <current evidentiary record, place the Diocese at an
unacceptable litigation and negotiation disadvantage going
f orward. It should also be noted that this [imted
confidentiality order is consistent with the statutory right of
privacy of certain records found in The Right to Information and

Protection of Privacy Act, S.N. B. 2009 Ch. R 10.6, s. 22.

In keeping with the application of the principles approved
and set out in Sierra Cub, counsel for the Attorney Ceneral,
M. Eddy and nyself have been provided unredacted copies of the
Suppl enmentary affidavit of Father Wesley Wade by the Applicant.
That information as shall be seen is vital to ensure an
infornmed, fair and just resolution of the Application. See:
Sierra Cub of Canada v. Canada (M nister of Finance) (supra) at

par agr aph 79.

ANALYSI S
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[43]

[ 44]

The Basis of the Admitted Liability of the D ocese

To begin, it is clear by its actions in instituting the ADR
process that the Diocese has accepted its legal responsibility
for the sexual abuse perpetrated by the rogue priest(s) of the
Di ocese. This decision accords with the Suprenme Court’s view of
the nature of the |legal relationship between the Di ocese and the
priest/offender(s) in question in the circunstances of this

case. John Doe v. Bennett [2004] 1 S.CR 436 (S.C.C.) In that

deci sion the Chief Justice explained the rationale for holding a
di ocese vicariously liable for the acts of a rogue priest. See,
particularly paragraphs: 7, 11 and 17-33. At paragraph 17 she

described it thus:

The plaintiff-respondents also seek a
finding that the Roman Catholic Episcopal
Corporation of St. George's is vicariously
liable for Father Bennett's assaults, as his
enpl oyer. The doctri ne of vi cari ous
l[tability inputes liability to the enployer
or principal of a tortfeasor, not on the
basis of the fault of the enployer or
principal, but on the ground that as the
person responsible for the activity or
enterprise in question, the enployer or
principal should be held responsible for
loss to third parties that result from the
activity or enterprise.

She then went on to describe in sone detail its |legal basis

at paragraphs 20-21:
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In Bazley, the Court suggested that the
i mposition of Vi cari ous l[iability may
usefully be approached in two steps. First,
a court should determne whether there are
precedents which unanbi guously determ ne
whet her the case should attract vicarious
l[iability. "If prior cases do not clearly
suggest a solution, the next step is to
determ ne whether vicarious liability should
be inposed in light of the broader policy
rational es behind strict liability": Bazley,
at para. 15; Jacobi, at para. 31. Vicarious
liability is based on the rationale that the
person who puts a risky enterprise into the
cormunity may fairly be held responsible
when those risks energe and cause |oss or
injury to nmenbers of the public. Effective
conpensation is a goal. Deterrence is also a
consideration. The hope is that holding the
enpl oyer or principal liable will encourage
such persons to take steps to reduce the
risk of harmin the future. Plaintiffs nust
show that t he rational e behi nd t he
inmposition of vicarious liability wll be
met on the facts in two respects. First, the
rel ati onship between the tortfeasor and the
person against whom liability is sought must
be sufficiently close. Second, the wongful
act nust be sufficiently connected to the
conduct authorized by the enployer. This is
necessary to ensure that the goals of fair
and effective [page446] conpensation and
deterrence of future harm are nmet: K L.B.,
supra, at para. 20.

In determ ning whether there is a sufficient
connection in the case of intentional torts,
factors to be considered include, but are
not limted to the follow ng (Bazley, supra,
at para. 41):

(a) the opportunity that the enterprise
afforded the enployee to abuse his or her
power ;
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[ 45]

(b) the extent to which the wongful act
may have furthered the enployer's ains (and
hence be nore likely to have been commtted
by the enpl oyee);

(c) the extent to which the wongful act
was related to friction, confrontation or
i ntimacy i nher ent in t he enpl oyer's
enterprise;

(d) the extent of power conferred on the
enployee in relation to the victim

(e) the vulnerability of potential victins
to wongful exercise of the enployee's
power .

The enmployer's control over the enployee's
activities is one indication of whether the
enpl oyee is acting on his or her enployer's
behal f: K. L.B., supra, at para. 22. At the
heart of the inquiry lies the question of
power and control by the enployer: both that
exercised over and that granted to the
enpl oyee. Where this power and control can
be identified, the inposition of vicarious
liability Wil | conmpensat e fairly and
ef fectively.

Trusts Cenerally

A trust involves essentially three el enents;

1) a trustee (in this instance the D ocese) who holds

property subject to dealing with it for the benefit

trust

of one
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or nore others (in this instance those who wi sh to becone

candi dates for the priesthood);

2) one or nore beneficiaries to whom and for whose benefit the
trustee owes duties with respect to the trust property (in
this instance those who mght be called to becone

candi dates for the priesthood);

3) trust property which is held by the trustee for the

beneficiaries (in this instance, the Funds).

Wth that context in mnd, it is reasonable to expect that a
judge would not lightly interfere with the original intention of
the settlors, those persons who created these trusts, as, at the
time each was created, it was their intention that the noney
bequeat hed or transferred by donation be used for the specific

pur pose set out in the trust document in perpetuity.

It nmust be firmMy born in mnd when considering the
application of “a cy-prés schenme” that the public nmust continue
to have confidence that when a charitable bequest or grant is
made it will only be in limted and justifiable circunstances
that a court will step in and alter what was intended by the

person who created the trust. To do otherwi se would threaten and
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likely damage the confidence the public have in the enduring
nature of any charitable trust that mght be contenplated for

creation in the future.

[ 48] For that reason, the |law does not allow a judge to alter the
specific objects of a trust except in such narrow circunstances.
Those circunstances are limted to situations in which the
specific objects of the trust are inpossible to achieve, are
illegal or are or have becone inpracticable. It is in those
circunstances that the doctrine of cy-pres can be applied to
remedy the difficulties arising from the inplenentation of or

continued acconplishment of the specific objects of the trust.

The Legal Character of the 21 Funds

[ 49] It has been the unani nbus subm ssion of all counsel that the
Funds in character are charitable trusts. They are correct in

arriving at that conclusion. See: Porter v. Porter (1983), 52

N.B.R (2d) 130 (N.B.QB.) at paragraphs 2 and 10. The gifts

whet her they arose from bequests of particular individuals,
named or anonynous donors or the contributions of parishioners
in response to a call from the clergy of the D ocese for
financial assistance to be dedicated to the education of

candi dates for the priesthood were all ainmed at that goal.
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More inportantly, however, when viewed through a broader |ens
it is abundantly clear that in each instance the superordinate
goal of the settlor or the donor was the perpetuation of the
Diocese in its religious mssion. It nust not be forgotten that
over half the twenty one trusts were bequests from priests. It
is thus reasonable to conclude that those |ast nentioned funds
were intended to be applied to carry on the work of the Diocese

and of those priests after their death.

In sum the gifts were clearly intended to be used for a
charitable purpose, in this case a specific religious purpose,
and were intended to be an exclusive dedication to the
perpetuation of a religious charity, nanely, the Diocese or its

pr edecessor.

The Applicant’s Subm ssion Generally

In its initial witten submssion filed on Cctober 1, 2010
counsel for the Diocese based its Application on two possible
avenues the court mght utilize to allow the Di ocese access to

the surplus funds in the Trusts.

First, it contended that the doctrine of cy-pres could be

enpl oyed to anplify the specific objects of the Trusts in such a
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[ 54]

[ 53]

way that the surplus funds in the Trusts could be used for
general charitable purposes of the D ocese, in this case nore
particularly, the paynent of conpensation to victins of sexua

abuse by a nenber or nenbers of the diocese’ s clergy.

The termcy-pres, translated literally, neans: “as close as.”
Wiile this trust doctrine has often been enployed when the
specific objects of a trust are inpracticable or inpossible to
acconplish to sinply expand the specific objects in order that
they acconplish the goal the settlor had in mnd, it has also
been used, as shall be seen, to open the way for such a trust to
be used for nore general purposes. Wien inpracticability 1is
pl eaded as the basis for applying cy-prés the court nust find
that the settlor intended an exclusive dedication to charity for
a broader or different <charitable goal to be included or

substituted for the original specific object(s).

Second, and in the alternative, the D ocese contended that
the principles arising fromthe judgnent of the Court of Appea
for Ontario in Re: Christian Brothers of Ireland in Canada

[2000] O J. No. 1117 (O C A) could be enployed to access the

surplus Funds despite the fact that the Diocese was not in a
winding up process brought on by a bankruptcy proceeding

relative to it as a religious corporation.
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[ 56]

[57]

At the hearing of the Application the Christian Brothers
i ssue was stood aside by counsel for the Bishop. Counsel then
chose to advance its legal position principally on the basis
that it was open to the court to apply cy-prés and determ ne
that the surplus Funds could be wused for general charitable
purposes falling within the religious mssion of the D ocese, in
this particular case the conpensation of victins of sexual abuse
by one of its former priests. This could be done, counsel
contended, if the court found that the surplus in the Trusts had
beconme functionally inpracticable because the total value of the
Funds was on an unswerving track of increasing value year over
year despite the educational demands for funding. That ever
i ncreasing value, the subm ssion posits, is now far beyond any
reasonabl e and even unreasonabl e financial demands they may face

in the future for priestly education.

The Christian Brothers |ssue

However, the principles set out in Christian Brothers, as
shall be seen, are not irrelevant to a proper resolution of this
Application and thus sone explanation of the factual

ci rcunst ances surroundi ng that case is warranted.
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[ 58]

[ 59]

[ 60]

The Christian Brothers Ilitigation involved a wnding up
proceeding in relation to the notorious Christian Brothers of
Ireland in Canada Corporation, a federally incorporated body
that was a world-wide teaching order of the Catholic Church.
Several of the Brothers of the organization were inplicated in a
sexual abuse scandal that arose at the infanobus Munt Cashel
Orphanage in Newfoundland. At the tinme of the scandal the

or phanage was run by the Christian Brothers.

During the period the Corporation was bei ng wound up verified
clains against the organization for sexual abuse anobunted to
$36, 000, 000. The organi zation had two val uable assets in form of
two Catholic high schools located in the Province of British
Col unbi a val ued at $38, 500, 000. These schools were not the |ocus
of any of the sexual abuse offences that was the basis of the
sexual abuse <clainms. The schools were deened to be trust

property held by the Christian Brothers.

In its decision on the availability of the school assets to
satisfy the abuse clains the Court of Appeal for Ontario held
that the schools were not held as trusts for the specific
charitabl e purposes of those particular schools but were trust
assets broadly held by the Christian Brothers. Thus, they were

exi gible or accessible in the circunmstances as assets bel onging
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to the Corporation such that tortious creditors, in this case
the victinms of sexual abuse, could access the school assets in
order to satisfy the clains even though the clainms did not arise
from sexual abuse commtted at the schools in question. The
Corporation was thus deened to be one corporate entity. In the
event of a wnding up, all of the assets, including assets held

in trust, were exigible by creditors.

[ 61] In sinple terms, none of the assets held in trust benefited
from any protection of charitable trust imunity that m ght
protect two schools from seizure and sale to satisfy clains
agai nst the Corporation made on the basis of vicarious liability
of the Corporation for the acts of its agents, in this case the

Brot hers who perpetrated the sexual abuse.

[ 62] Leave to Appeal to the Suprene Court of that decision was

deni ed on Novenber 16, 2000. See: [2000] SCCA No. 277 (S.C.C).

An Application for Reconsideration was dismssed May 23, 2002

wi t hout reasons: Bulletin, 2002 p. 811. M. Eddy, counsel for

the specific objects of the trusts, postulates that such a
resounding rejection of the efforts to appeal makes it unlikely
t hat any Canadian court of appeal faced wth simlar
circunstances in the future would reject the reasoning of the

Court of Appeal for Ontario in Christian Brothers. Wile that is
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a conpelling argunent, the Supreme Court has made it clear in
the past that the nere failure to obtain Leave to Appeal from
the Court does not anmount to an affirmation of the judgnment of

the court bel ow

The decision in Christian Brothers is significant to this
Application froma contextual standpoint. It illustrates that if
the Diocese at sone date in the future is unable to neet its
financial obligations including, nost inportantly to this
Appl i cation, any obligations to victins of sexual abuse
perpetrated by a priest or priests serving within the D ocese at
the relevant tinme, and is forced into bankruptcy, thus becon ng
the subject of a winding up, all of the Funds held within the
Trusts in question together with the rest of the assets of the
Di ocese would be subject to seizure and sale if necessary to
satisfy its creditors, including the clains of any verified
victinms of sexual abuse for which it is legally responsible by

vicarious liability.

Shortly put, in the wevent of a bankruptcy proceeding
initiated by or against the D ocese brought on by the paynent of
validated clains of the sexual abuse victins, not only would a
portion of the Trust Funds be exigible to pay validated clains

of sexual abuse but every dollar held within those funds, if
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necessary, would be liable to seizure and sale or liquidation to

satisfy any such valid clains against the D ocese.

[ 65] At least as inportant is the stark financial and |egal
reality for the victins of the sexual abuse and the Diocese
that, if a winding up proceeding was to be initiated, bankruptcy
trustees, lawers, accountants and nonitors would have to be
appointed to oversee the winding up. Their fees would becone the
primary financial charge on all of the assets of the D ocese
that is, they would be paid first; the victins would be forced
to retain legal counsel at considerable cost and pursue their
i ndividual clains with the nonitor of the trustee in bankruptcy.
The victinms would become unsecured creditors in such a
proceeding and stand behind any secured creditors the Diocese
m ght have at the time. It is clear that in such an eventuality
the victinms would realize only a portion of +the financial

settlenments they would, by the current ADR process, receive.

[ 66] Al though the possible financial demse of the Diocese of
Bat hurst nay seem to sone too renote to be real, it nust be
noted that religious corporation bankruptcy has recently becone
part of the legal |andscape in Canada. In al nost every instance
it has been brought on by the revelation of sexual abuse

scandals in circunstances that are very simlar to this case

2010 NBQB 400 (CanLll)



See, for exanple: Re Christian Brothers of Ireland in Canada

(supra); Re nlats de WMarie du Mnitoba [2004] MJ. No. 112

(MQB.); Re Roman Catholic Episcopal Corp. of St. George's

[2005] MJ. No. 281 (N&L.S.C).

As well, recently, in Nova Scotia the Roman Catholic D ocese
in the Antigonish area has been faced with raising approximtely
$15, 000,000 to pay clains arising from a sinmilar sexual abuse
scandal settlement achieved by out of court negotiations. The
congregations of the churches in the various parishes of that
di ocese have been asked to shoulder a potentially crushing
financial burden as a result of the agreenent reached. It is
clear that “donor fatigue” may be a distinct possibility if such
a oppressive financial obligation of the diocese becones that of

t he individual nenbers of that diocese.

In this instance, counsel for the Bishop indicated that one

of the unknown financial l|iabilities is what the cost of |egal
fees will be for the D ocese if a nunber of possible victins
make the decision to litigate their clains. At present, the

Di ocese has $4,000,000.00 in its general account that it can
access to pay the verified clains. Wthout wundercutting the
confidentiality order that | previously issued, it is clear by

this Application for access to sonme of the funds in the Trusts
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that the $4,000,000.00 currently available in the general
account wll not be enough to conplete the whole of the
conpensati on process of payouts through the ADR process and any

[itigation awards.

[ 69] M. Frederick candidly admtted that insofar as |itigated
portion of the process is concerned, for every dollar awarded in
conpensation by a court the Diocese wiuld spend two dollars in

| egal fees and di sbursenments for any possible trials.

[ 70] It is clear from the redacted financial realities and
projections that the financial inperilment of the D ocese has
been established. At this point insolvency of the Diocese is not
an immnent probability if a portion of the Funds in the Trusts
are accessed to continue the conpensation process. Wether that
situation changes will only be known in the fullness of tine as

t he process of conpensation and litigation continues.

[ 71] By definition the D ocese woul d becone insolvent according to
The Bankruptcy and Insolvency Act RS C. 1985, Ch. B-3 if it

fell within the follow ng definition:

“insol vent person” means a person who is not
bankr upt and who resides, carries on
busi ness or has property in Canada, whose
liabilities to creditors provable as clains
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[72]

under this Act anount to one thousand
dol |l ars, and

(a) who is for any reason unable to neet his
obl i gations as they generally becone due,

(b) who has ceased paying his current
obligations in the ordinary course of
busi ness as they generally becone due, or

(c) the aggregate of whose property is not,
at a fair valuation, sufficient, or, if
di sposed of at a fairly conducted sal e under
| egal process, would not be sufficient to
enabl e paynent of all his obligations, due
and accrui ng due;

The Doctrine of Cy-preées

The

doctrine of «cy-prés was explained concisely

in

Re

Christian Brothers of Ireland in Canada (supra). Feldman J.A

described it

Because of the trust-like obligations of the
charitable corporation, it is accepted that
the court mamintains its supervisory schene-
maki ng power whether a charity's legal form
is as a charitable trust or a charitable
corporation: Liverpool Hospital v. Attorney
Ceneral, supra, at 213. This is to continue
to ensure that gifts made with charitable
intent will not fail even if the object of
the gift is unclear or uncertain, or if the
gift is directed to a charitable corporation
which is msnamed or the corporation no
| onger exists: Re Vernon's WII Trusts
(1962), [1971] 3 Al E. R 1061 (Ch. D.); Re
Myers, [1951] 1 Al ER 538 (Ch. D); Re
Morgan's WII Trusts, [1950] 1 Al E. R 1097

in the following terns at paragraph 71 sayi ng:
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[ 73]

[ 74]

(Ch. D.); Re Finger's WII Trusts, [1972] 1
Ch. 286; Re Buchanan Estate (1995, 11
ETR (2d) 8 (B.CS.C). This power of the
court is referred to as the cy-pres
doctrine. It is described in the Restatenent
of the Law of Trusts (2d) s. 399 as foll ows:

| f property is given in trust to be applied
to a particular charitable purpose, and it
is or becones inpossible or inpracticable or
illegal to carry out the particular purpose,
and if the settlor manifested a nore general
i ntention to devot e t he property to
charitabl e purposes, the trust will not fai
but the court wll direct the application of
the property to sone charitable purpose
which falls wthin the general charitable
intention of the settler.

To repeat, in this instance the Applicant’s position is that
the financial growmh of the Funds over the years, together wth
the declining interest by young nen in the Di ocese to choose the
vocation of becomng a priest, conbined to result in a legally
i mpractical financial circunmstance. The Funds have plainly and
sinply grown to such an extent that only a very small anount of
noney, an average of $57,200 per year, is needed to fund the
training and education of candidates for the priesthood from a

total fund that now exceeds $4, 300, 000.

It is true, as counsel for the Bishop suggests, that even
wi thout the current inpending settlenent with the victinms of
sexual abuse, the Trusts could be subject to an application to

devise a “cy-prés scheme” to utilize the surplus noney for other
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charitable goals of the D ocese. That has been done in many

i nstances in the past in other cases.

[ 75]

A review of a nunber of cy-prés cases illustrates when and

how t he doctrine can be applied:

1)

2)

Re Beaverbrook Trust and the City of Saint John (supra)
This was an attenpt nade to alter a specific condition of a
charitable trust originally «created to finance the
construction of a skating rink in the Gty of Saint John
for the children of the GCty. One of the conditions of the
trust was that there was to be no professional hockey
played in the arena. The City of Saint John brought an
application to vary the ternms of the trust by cy-pres to
allow a professional hockey team to use the rink as its
home. The application was denied on the basis that it was
not in the best interests of the naned beneficiaries, the
school children of Saint John, and in direct conflict with

a specific termof the trust.

Cty of Saint John v. Attorney Ceneral of New Brunsw ck,
Lord Beaverbrook Rink Committee of Citizens, Inc. and

McKenzie [1983] N.B.J. No. 361 (N.B.QB.). This Application

involved the sane trust that was previously referred to
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3)

relating to the rink built for the school children of Saint
John. The court was asked to approve a change to the
specific terms of the trust that stipulated how the Board
of directors was to be constituted. The application focused
on replacing a cunbersone managenent schene that had
evolved from the original trust agreenment with a corporate
board of trustees specifically incorporated to manage the
affairs of the rink. Hoyt J., as he then was, approved the

cy- prés schene.

Porter v. Porter (1983), 52 N.B.R (2d) 130 (N.B.QB.) The

trust involved in this application was one created by a
bequest of noney to a trust fund on terns that the interest
fromthe account was to be used to provide schol arships for
students attending the University of New Brunsw ck who had
been graduates of a particular school district in the
Province. At the tinme of the application the two high
school s in t he school district wer e graduati ng
approximately one hundred seventy students per year. The
avai l able funds for distribution anbunted to $1, 300, 000. 00.
Di ckson J. found that the doctrine of cy-prés was avail able
to alter and enlarge the candidate pool of students

eligible to apply to t he schol arship schene i f
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4)

“i nsur nount abl e difficulties in adm ni stration be

encountered.”

Re Lynds (1978), 20 N.B.R (2d) 564 (N.B.QB.) This

educational trust arose from a bequest that narrowy
defined the potential recipient pool to graduates of The
New Brunswi ck Teacher’'s College who also had been a
graduate of Acadia University and who wi shed to pursue post
graduate work in speech arts. Having been so tightly
defined, the objects produced only one applicant between
1959 when the trust took effect and 1978. Miyreover, the
teacher’s college in question had been closed and repl aced
by wuniversity prograns for the education of teaching
candi dates. The fund had, by the time of the application,
doubled its size due to a deficiency of applicants seeking
f undi ng. D ckson J. approved a cy-pres schene that
br oadened t he pot enti al reci pi ent pool to Acadia
University, University of New Brunswick and University of
Moncton students at the rate of one student per year who
had successfully conpleted two years of study in the
Faculty of Education and who w shed, after graduation from
an education program to continue to study in speech, drana

and creative witing.
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5)

6)

University of New Brunswick v. Attorney General of New

Brunswi ck (1977), 19 NB.R (2d) 140 (N.B.QB.) This case

i nvol ved anot her educational trust by way of bequest. The
testator created a trust that would allow wuniversity
students to receive a loan of $300.00 from the capital
bequest of $900, 000.00 that vested in 1953 upon his death.
The Applicant asked that due to rising costs of university
education, and an increase in the value of the fund to over
$1, 000, 000. 00, the anmobunt of the |oan should be increased
to $800.00. Dickson J. agreed and varied the terns of the

trust by an application of cy-pres.

Re Killam Estate (1999), 185 N.S.R (2d) 201 (N.S.S.C.) The

circunstances in this case were that an educational-
research trust was created from a very large bequest. In
total, the trusts value totaled $360,000,000.00 These
trusts provided for distribution of income only from them
The institutions the funds were ained at supporting applied
for a cy-prés scheme to be approved that woul d, because of
problems with an increased value of capital in the funds
but dimnished income accunulation, allow for a better
functioning schene to be put in place that allowed a “tota
return” nodel of investing to be inplemented and a 5%

spending level to be fixed as a “draw down.” Thus, a fixed
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7)

8)

percentage of the total value of the portfolios of the
trusts would be distributed each year wthout regard to
whether it came from incone or capital. This new schene
would stabilize funding for the recipient institutional

pool . Kennedy C.J. approved the cy-prés schene.

Re McSweeney (1982), 41 N.B.R (2d) 419 (N.B.QB.) In this

instance the trust again arose from a bequest, this tine
for the construction and mai ntenance of a hone for aged nen
and wonen. The anount of the bequest, $176,000.00, was
insufficient to build and maintain a free standing hone as
stipulated. The court approved a very general cy-pres
scheme that proposed the executor identify a nunber of
groups that would then be invited to submt proposals for
an extension to be built on an existing nondenom nati onal
senior citizens home and then select one from those

subm tt ed.

Re MIller (1975), 12 NB.R (2d) 4 (NB.QB.) This, was a

bequest in which the testator created a trust that was to
pay the church $60 per year from the bequest that was
val ued at $18,388.50 The nobney was to be divided so that
annually $50 went to the salary of the church’s mnister

and $10 went to the United Church M ssion and Service Fund.
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The church applied for a cy-pres scheme to be created that
woul d all ow the church to access the entire fund. Stevenson
J. allowed the application and varied the terns as
requested granting the church authority to utilize all of
the funds for the needs of the church as the church Board

of Trustees saw fit.

SUMVARY AND CONCLUSI ONS

Certain factual findings, adm ssions and |egal conclusions
are inescapable from what appears relevant from the filings in
this Application. The ultimte conclusion reached as well as the
associated factual findings and adm ssions are unique to the
constellation of factors that have come together to cause this

Application to be made. They include that:

1) the Diocese inplemented specific and reasonable neasures
and undertook reasonable steps in practice to attenpt to
identify possible candidates for the priesthood through a
commttee specifically designed for that purpose that
operated within all of the churches in the D ocese to
acconplish the specific charitable goals of the Trusts,

namely priestly education and training that, had they been
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2)

3)

nore successful, may have assisted in curtailing the

financial growth of the Trusts;

the ever building surplus in the twenty one Trusts over the
years between 1911 and 1995, together with the relative
paucity of candidates seeking educational support for
possible entry into the priesthood conbined over the years
to make the Trusts currently “inpracticable” from a fund
utilization standpoint thus opening the way for an
application of the cy-pres doctrine to be enployed to

remedy that legal “inpracticability”;

judgnments rendered in New Brunswi ck provide sound | egal
support for the conclusion that where the circunstances

establish that an educational trust, by virtue of underuse

or non-use, grows in nonetary terns beyond what is
reasonably necessary to fulfill the specific or inferable
objects of a Trust, “supervening inpracticability” is

est abli shed and a “cy-pres schenme” may be devised to reduce
or el imnate t hat inpracticality whi |l e preserving
sufficient capital to neet the specific or inferred objects

of the trust;
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4)

5)

6)

the parties, as well as legal counsel appointed to
represent the specific and inferred objects of the Trusts,
are unaninous that the sum of $1,500,000.00 provides
sufficient capital to acconplish the objects of the Trusts,
nanmely priestly education and training in perpetuity based
upon the historic financial demands on the trusts of

approxi mately $57, 000. 00 per year;

the parties proposal to not pernmt the “cy-prés schene”
devised to encroach on the capital portion of those trusts
that stipulate that any education and training funding for
candi dates for the priesthood be provided fromthe interest
accruing from the initial capital bequest or donation, as
the case may be, and the proposal that funds be drawn from
each trust on a pro rata, or proportional basis, is both
reasonabl e and correct in t he current financi al
circunstances of the Diocese as disclosed to the court and
all counsel but wunder sealing order of the court from

public di ssem nation

in ordinary circunstances the application of the doctrine
of cy-pres to a trust t hat has beconme legally
“inpracticable” is intended to result in the creation of a

“cy-pres scheme” that is as close as possible to the
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7)

8)

9)

specific objects intended by the donor or settlor, as the

case may be;

that the clear intention of those who created the Trusts
was not sinply to provide educational and training funding
for candidates for the priesthood but, nore inportantly,
the superordinate goal of ensuring the financial and thus
the spiritual health of the Diocese in its religious
mssion in perpetuity and that those intentions were

exclusive of any other intent of the settlors and donors;

that by operation of the principles set out in Christian
Brothers, in the event of a winding up of the Diocese if,
at sone future date a bankruptcy proceeding were to take
pl ace, the entirety of the Funds in the Trusts, currently
val ued at $4,300,000.00 would be exigible, or accessible,
by verified victinmse to pay just conpensation awards due
each of them and not be protected from seizure and sale or

I i quidation;

the financial and legal variables that have yet to be
determ ned, as the process of conpensating proven victins
of sexual abuse noves forward, nmake it unreasonable to

predi ct whet her, because of the multiplicity of proceedings
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11)

that may occur in the future, the Diocese can survive
financially; included in these variables are: a) how nmany
possi ble victinms may choose to sue the Diocese, b) how | ong
any such law suits mght take to conclude, c¢) how conpl ex
the litigation mght beconme, and d) the specific amunts of
the conpensation awards that mght be ordered as a result

of such litigation;

even if a “cy-prés schenme” is devised to allow the
Di ocese to access the surplus of $2,800,000.00 in the
Trusts for general charitable purposes it nmay be entirely
reasonable in the future that a further Application may
have to be nade for access to a portion or the rest of the
Trusts funds in the events that costs of litigation and
awards or settlenents with verified victins result in the

threat of inmm nent financial dem se of the Di ocese;

M. Eddy, counsel for the specific and inferred
charitable objects of the Trusts, having reviewed all of
the unredacted financial i nformation, especially the
financial projections of current and future costs to
conclude all of the associated proceedings accepts: a)that
the financial i mperi | ment of the Diocese has been

established; b) that the current costs of the ADR and
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projected costs of future ADR work and possible litigation
support an application of the doctrine of cy-prés to allow
the Diocese to access a portion of the Funds; and c) that
the application of the surplus of the Funds to the
conpensation of victins of a rogue priest or priests is
phil osophically consistent wth priestly education and
training inasmuch as the “cy-pres schenme” being advanced:
a) preserves the core funding necessary to carry out the
w Il of those who either bequeathed or were donors of noney
or its equivalent to the Diocese, or b) contributed funds
to the Semnaristes Fund, while c¢) at the sane tine
granting the Application helps to perpetuate the continued

exi stence of the D ocese.

[ 77] The uni que conbi nation of circunmstances that this Application
presents warrant the granting of the Application that the
proposed “cy-prés schene” be inplenmented. Central to that

determ nati on are:

1) the intentions of the Diocese to use the Funds to pay just
conpensation in tinely fashion to the victinms of the
mal evol ent priest(s) who perpetrated these crines of

hei nous sexual abuse;
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2) that the granting of the Application wll substantially
i nprove the prospects that the Diocese will be able to
avoid a financial dem se because of the sexual abuse

scandal ;

3) the prinordial intention of those who created these trusts
by gift of one sort or another to the D ocese was the

perpetuation of the Diocese in its religious mssion; and

4) that the granting of the Application wll substantially
i nprove the prospects that the D ocese wll not have to
downl oad the financial responsibility of raising the funds
necessary to pay all of the clains onto the backs of the

nmenbers of the various parishes within the Diocese.

[ 78] This Application involves the potential of a serious
financial crisis for the Diocese whose religious mssion is one
shared by nany other religions and religious institutions of

various sorts found in a variety of cultures throughout Canada.

[ 79] The Suprene Court has made it clear that the constitutiona
rights set out in the Canadian Charter of Rights and Freedons
are not directly applicable in civil proceedings. See, for

exanple, H Il v. Church of Scientology [1995] 2 S.CR 130
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[ 80]

[81]

(S.C.C.) per Cory J at paragraphs 93-6. However, in AAM v. Ryan

[1997] 1 S.CR 157 (S.C.C.) MlLachlin J., as she then was,

noted at paragraphs 22, 30 and 38 that the conmon | aw applicable
to private litigation nust develop in a way that reflects

Charter val ues.

No special niche can be created in trust law that would all ow
special consideration to be given to Applications brought by
religious institutions faced with onerous financial liabilities
in circunstances that resenble those of this Diocese. For the
doctrine of cy-prés to be applied by reason of “supervening
impracticality” and thus allow a schene to be devised that
continues to acconplish the goals of the specific objects of a
trust fund, the factual circunstances nust fit wthin the
curtilage of the legal principles governing such Applications

for cy-pres as they have evol ved over tine.

However, in granting the Application in the circunstances
that presently exist for L Evéque Catholique Romain de Bat hurst,
and thus allowing him to continue to sedulously foster of the
religious mssion of the D ocese, it is worth repeating the
seldom utilized words that constitute the whole of the Preanble

of the Canadi an Charter of Rights and Freedons:
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Whereas Canada is founded upon principles
that recognize the supremacy of God and the
rule of |aw

[ 82] In conclusion, the Application to access to the Funds
contained in the Trusts is allowed on the basis proposed as set

out herein and codified in the attached order.

ORDERS

[ 83] The Orders are as set out in the attached schedule. There

shall be no costs of this Application.

POSTSCRI PT

[ 84] This Application has proceeded through this court in
exceptionally speedy fashion. From the date of its assignnent
and first appearance only a few days |ater on Novenber 2, 2010,
to the conclusion of the matter today, only twenty seven days
have el apsed. There were four hearings conducted in total, two
of which were held by telephone conference call. Two |engthy
witten judgnents and one oral decision have resulted from the

pr oceedi ngs.

[ 85] It woul d have been inpossible to have concluded the matter in

such a brief period of tine had counsel for all of the interests
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represented not been so accommpbdating to the court and commtted
to quickly do the work necessary for that to take place. M.
Eddy, who was appointed without timely prior notice, agreed to
lend his expertise in this area of law to the court and put his
busy practice aside at least for a tinme. M. Forbes and her
staff, | am told, on at |east one occasion worked through the
night preparing the Attorney General’s witten subm ssions to
the court. Finally, M. Frederick and M. Hayhoe represented
their client, the D ocese, wth great commtnent. Al have
exhibited the finest traditions of the Bar and | thank them for

t hose efforts.

Fred Ferguson J.C. Q B.
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CAUSE NO.: MM0103/10

IN THE COURT OF QUEEN'S BENCH OF NEW BRUNSWICK
TRIAL DIVISION

JUDICIAL DISTRICT OF BATHURST

BETWEEN:

L’ EVEQUE CATHOLI QUE ROVAI N

DE BATHURST

APPLICANT,
-and -

HER MAJESTY THE QUEEN I N RI GHT OF
THE PROVI NCE OF NEW BRUNSW CK AS
REPRESENTED BY THE ATTORNEY
GENERAL OF NEW BRUNSW CK,

RESPONDENT,
ORDER

THIS APPLICATION was heard on the 15" day of November, 2010, at Bathurst, New Brunswick.;
WHEREAS, the Applicant holds certain funds on the trusts attached as Schedule “A” (collectively,
the “Funds” and each a “Fund”);

AND WHEREAS, the Funds have grown in excess of the needs to fulfill their original trust
purposes;

AND WHEREAS, the Applicant requires funds for the purpose of paying settlements arising from
an alternative dispute resolution process initiated by the applicant to address allegations of vicarious
liability of the Diocese (the “ADR Process”), as well as for settlements, judgments and/or costs
arising from litigation related to these allegations (collectively the “Litigation Costs”);

THIS COURT ORDERS that:

a) the Applicant shall retain such portions of the Funds as are indicated in the column
entitled “Retained Amount” in Schedule “A” (the “Retained Amounts”), and each
such Retained Amount shall be used exclusively for the original trust purpose(s) to
which it is subject;

b) the Applicant shall, as soon as reasonably possible, transfer all funds held by it in the
Funds in excess of the Retained Amounts to the Applicant’s general operating fund,
and may disburse such funds to pay settlements arising from the ADR process,
compensation awards and/or Legal Fees and Litigation Costs;

C) there shall be no costs of this Application.
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DATED at Miramichi this 29th day of November, 2010.

JUSTICE FRED FERGUSON
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SCHEDULE “A”
Restricted Funds of L’Evéque Catholique Romain de Bathurst

FUND TRUST INSTRUMENT | FUND BALANCE RETAINED
(as of) AMOUNT
Austin Will of Miss Austin $41,409.05 $16,030.83
(July 31, 2010)
Bannon Last Will and Testament of $423,957.35 $164,128.05
Reverend Edward J.
Bannon, dated October 186, (July 31, 2010)
1920
Barry Originally donated to $68,557.02 $27,889.02
Seminaire de Quebec by
July 31, 2010
Mgr. Thomas F. Barry by (uly )
donation letter dated March
16, 1915; transferred from
the College to the Diocese
on November 14, 1975.
Belliveau Originally donated to $82,325.11 $33,433.61
Collége du Sacré-Coeur de
. July 31, 2010
Bathurst by Mgr. Philippe (uly )
Belliveau by donation letter
dated February 10, 1924;
transferred from the
College to the Diocese on
November 14, 1975.
Blanchard Last Will and Testament of $29,357.27 $11,365.18

Alexandrine Blanchard,

(July 31, 2010)
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dated November 6, 1975.

6. Comeau Letter of donation of $17,898.12 $15,509.09
Father Lionel Comeau,
dated 1985. (uly 31, 2010)
7. Commune Letter of Donation dated $173,044.46 $66,991.29
September 28, 1995.
(July 31, 2010)
8. Dumont Originally donated to $129,403.32 $50,096.35
Collége du Sacré-Coeur de
Bathurst by Reverend (uly 31, 2010)
Israel-Norbert Dumont by
donation letter dated June
12, 1938; transferred from
the College to the Diocese
on November 14, 1975.
9. Elkin Last Will and Testament of $15,443.55 $5,978.71
Miss Elizabeth M. Elkin,
dated July 18, 1911. (uly 31, 2010)
10. Gauvin Originally donated to $23,745.38 $10,173.22

College du Sacré-Coeur de
Bathurst by Georges
Gauvin by donation letter
dated August 1, 1938;
transferred from the
College to the Diocese on
November 14, 1975.

(July 31, 2010)
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11.

Godin

Records suggest that the
fund was intended “pour
les vocations sacerdotales™,
but the trust documents

cannot be located

$33,969.02

(July 31, 2010)

$13,150.54

12.

Hennessy

Letter of Donation of
Patrick and Catherine
Hennessy, dated March
26", 1915.

$1,348,751.26

(July 31, 2010)

$528,275.31

13.

Levasseur

Originally donated to
Collége du Sacré-Coeur de
Bathurst by Joseph
Levasseur by donation
letter dated 1932;
transferred from the
Collége to the Diocese on
November 14, 1975.

$7,854.58

(July 31, 2010)

$6,105.10

14.

Levesque

Donation letter from estate
of Reverend Leon
Levesque, dated July 30,
1959.

$10,308.13

(July 31, 2010)

$5,216.35
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15. Martin Donation from estate of $131,671.78 $50,974.54
Reverend Eloi Martin on
April 19, 1927 (uly 31, 2010)
16. McGaffigan | Last Will and Testament of $60,199.47 $43,843.30
James McGaffigan, dated
July 31, 2010
September 5, 1924, (Quly )
17. Richard Donation letter from Mgr. $147,048.93 $58,766.15
Marcel F. Richard, dated
March 3, 1915 (uly 31, 2010)
18. Seminariste Anonymous donations by $735,361.00 $284,682.80
parishioners in response to
) July 31, 2010
oral appeals by priests of (Quly )
Diocese.
19. Van de | Last Will and Testament of $81,146.43 $43,671.82
Moortel Reverend Theophilus Van
) July 31, 2010
de Moortel, dated April 14, (Quly )
1924.
20.  Varrily Donation letter from Mgr. | $78,501.51 $32,842.02
William Varrily, dated July
30. 1924 (July 31, 2010)
21. Violette Last Will and Testament of $79,757.33 $30,876.73
Reverend Abel Violette,
July 31, 2010
dated February 28, 1970. (uly )
22. TOTAL 23. 24, $3,719,710.07 | 25. $1,500,000.00
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